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Pursuant to House Resolution 95, Eighty-second Congress, first 
session, the chairman of the Committee on the Judiciary appointed 
the following members to act as the Subcommittee on Study of Mo- 
nopoly Power and to carry on the investigations and submit the reports 
authorized by this resolution: Emanuel Celler (New York), chairman; 
Joseph R. Bryson (South Carolina); Thomas J. Lane (Massachu- 
setts); J. Frank Wilson! (Texas): Edwin E. Willis (Louisiana) ; 
Peter W. Rodino, Jr. (New Jerse) oz Byron G. Rogers (Colorado) ° 3 
Chauncey W. Reed (Illinois); Kenneth B. Keating (New York); 
William M. McCulloch (Ohio); Angier L. Goodwin (Massachusetts) : 
Patrick J. Hillings (California). 


1Mr. Wilson resigned from the Subcommittee on Study of Monopoly Power on Aug 
10, 1951 
*Mr. Rogers was appointed to the Subcommittee on Study of Monopoly Power on August 
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STUDY OF MONOPOLY 


WEDNESDAY, JULY 11, 
Houst 


N Mon: 
OF THE COMMITTEE ON 


OF 


SPECIAL SUBCOMMITTEE ¢ fHE STUDY oF 


The special subcommittee met pul oO « 
46. Old House Office Buil Kima 
Represent itives Cel] ir (chairman), 
no, Reed, Keating, McCulloch, Goodwin 
present: E. Ernest Goldstein, 
Paul Stevens. associate com 
minority, and C. Murray Bernh: 
mittee. 
The CHarrmman. The 1] 
sideration of H. R. 2820, a bill offered by our d 
from Pennsylvania, Mr. Walter. 


(HH. R. 2820 is as follows:) 


room nh, 
Present: 

lis, Rodi 
Also 


committee, Joh 


subcommittee Ww come 


Stat no C88 ARSON 


imerica 


REPRESENTATI 
POLY PoweEr 


counsel of the Judi lary 3 


POWER 


1951 


VES, 


rHe J up 
Washington. D. ¢ 


ill. it 10:05 a. m.. in 
nuel Celler presiding 
Brvson, Wilson, Wil 


. and Hillings. 
e] to the 
representing 


sub- 
the 


Coun 
1 
sel. 


hi- 


to ord I" for the con- 


stinguished colleague 


States of Phat the Act e1 An 
a Federal Trade Commission, to define Ss powel ( eS d f ther 
purposes,” approved September 26, 1914 Ss Stat. 717 f led, is irther 
amended by adding the following ! raph to s Se I 

“Nothing herein contained shall prever ‘ ing pursuant ft iny 
conspiracy, combination, or agreement in rest: t ide, fre reducing bis 
price in good faith to meet the equally ] e of a compe $e ya led, 
That seller shall not be deemed to have ted in @g faith if he knew or 
should have known ft} the lower price which he 1 s unlawful 

SEC. 2. That the Act entitled “An A to supple t exis » laws against ur 
lawful restraints and monopolies, and for other purposes pproved October 15, 
1914 (38 Stat. 730), as amended, is fu ‘ mended ldiz the end of 
section 2 thereof the following new subse I 

“(g) In any proceeding involving an alleged violation of this section. it shall 
be a complete defense 1 a charge of d h price or services or 
facilities furnished for the seller to she d rential in price, or his 
furnishing of greater services of facilities, was in g 1 faith to meet the 
equally low price of, or the equally extensive services or facilities furnished by, 
a competitor: Provided, That a seller shall not be de¢ » have acted in good 
faith if he new Or should have known that ft] lower price or more extensive 
Services or facilities which he met were unlawful 

‘The word ‘price’, as used in this section, shall meat f nsid tion paid 
or agreed to be paid by a purchaser for any commodi 
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[S. 719, 82d Cong., 1st sess. Report No. 293] 


A BILL To establish beyond doubt that, under the Robinson-Patman Act, it is a complete 
defense to a charge of price discrimination for the seller to show that its price differen 
tial has been made in good faith to meet the equally low price of a competitor 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Act entitled “An Act to supplement 
existing laws against unlawful restraints and monopolies, and for other pur- 
poses”, approved eT tober lh 191 } (3S Stat. 730), iis amended, is further 
amended by adding at the end of section 2 thereof the following new subsection: 

“(g) In any proceeding involving an alleged violation of this section, it shall 
be a complete defense to a charge of discrimination in price or services or facili- 


ties furnished for the seller to show that his differential in price, or his fur- 


nishing of greater service or facilities, was made i yood faith to meet the 
equally low price of, or the equally extensive services or facilities furnished by, 
a competitor: Provided, That a seller shall not be deemed to have acted in good 
faith if he knew or should have known that the lower price or more extensive 
services or facilities which he met were in fact unlawful.” 


The Cuamman. Mr. Walter, I presume you wish to make a state- 
ment. 


STATEMENT OF HON. FRANCIS E. WALTER, A REPRESENTATIVE 
IN CONGRESS FROM THE TWENTIETH CONGRESSIONAL DISTRICT 
OF THE STATE OF PENNSYLVANIA 


Mr. Wacrer. Yes, Mr. Chairman, I will appreciate it very much 
if I can make a brief tatement at the outset, because I have wa Coni- 
mittee hearing that Lam conducting. 

[ want you to know that I appreciate this opportunity to appear 


before this distineu hed subcommittee of which | Va fortunate 
enough to be il member up to the first of the year. HH ving se rved 
with all of vou and knowing vou as I do, I aun quite ‘ertain that this 
measure will be given every consideration and that t ubcommittee 


has not prejudged this very important matter. 

The bill under cons cle ration does little more than restate the de 
cision of the Supreme Court in the Standard Oil of Indiana case. I 
wish to make it abundantly clear that there is no attempt bel oO made 
by anyone to countenance any collusive actions 

If the language in the bill that I introduced does not make that 
clear, then the proponents of this measure are perfectly willing that 
amendments be made to the act so that there can be no question but 
what collusive action on the part of anyone would not come within 
the purview of the statute. 

I suppose it is trite for me to point out for you the fact that busi- 
ness has been very much disturbed by the position that the Federal 
Trade Commission has indicated it has taken and will take. Business 
has been built up over the years according to certain practices. ‘These 
practices may at times have gone over to the point where perhaps 
prosecutions should have been brought by the Department of Justice. 

Nevertheless, business generally has come to the feeling that many 
of these legitimate practices are a part of our economy to such an 
extent that they ought not to be interfered with unless the general 
interest, of course, indicates that these practices are harmful. 

But business has reason to be jittery over the gyrations of the Fed- 
eral Trade Commission on this question of good-faith meeting of 
competition as a complete defense. In 1941 the Federal Trade Com- 
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mission took the position before the TNEC that good faith should 
be a complete defense, this opinion being uttered by no less a figure 
in this field than the late Walter Wooden. Now we turn the calendar 
forward a few years to the action by the Commission against the 
Standard Oil Co. of Indiana, where the position was taken that good 
faith was « nly a rebuttable defense. In June 1949 the Commission 
flip-flopped again in a letter addressed to me as chairman of the sub 


committee then considering HTH. R. 2222. the so-called moratorium bill. 
In that letter the Commission said that all of its members on balance 
believed that good faith should be a com] lete defense. I am now 
somewhat surprised in having a preview of the Commission’s state 


ment, which will be delivered to this subcommittee in mediately aiter 


my remarks, that the Commission has again reversed itself, and wit 

the except on of two of its members believes that good faith should 
be only a qualified defense. Qn the record of thes drasti changes 1n 
view, IS if little wonder that businessmen should be neerta ad 

ing full well that the increased tempo of triple-damage suits is at 
taching a severe penalty to those 0 follow a course of cond 

the warranted assumptiol ot its leg LILY, ONLY find themselv: utel 
in violation of the law. 

Because of the position taken by the Federal T: » Commissior 
segments of industry are disturbed and have been disturbed | 
particularly true of steel and cement, and I s “particularly” 
advisedly. 

Just recently at a meeting in tl room attended Pe 
vania delegation in the Con; Republ | 
the vice president of the I ed Ss es Stet C orp. ve \ i 
mitted that that great corporation pu is ract ¢ , ( 
the city of Bethlehem, in the dist it] I the honor of 
representing for nearly 2 ul l the At rd, for t 
purpose of attempt oe to capture t e markets of the Be enem St 


Co., on the theory that, if Bethlehem could not meet prices along the 
Atlantic seaboard either through the absorption of rels f or quot 
ing delivered prices that would bring them uv mipet ‘ with othe 


competitors, then the United States Steel would « lov that advantage. 
Now, | have a letter from the head of the Steel \V 

saw the account In a Philadelphia paper of the testimony of this vice 

president of the United States Steel Corp., and he points out 


just exactly what the head of the United Cement and Gypsum 


Work 
ers International Union, Mr. Schoenberg, said several vears ago. At 
this point I offer for the record a copy of a telegram which I have 
received from Mr. Schoenberg and a copy of his remarks made on 
November 9, 1948, to a subcommittee ot the Senate Interstate and 
Foreign Commerce Committee, which was then studying the freight- 
absorption situation: 


Hon. FrRANcIs E. WALTER, 
House of Representatives, Washington, D. C.: 

I note with great satisfaction your activities in connection with H. R. 2820, 
which proposed legislation deals with freight absorption. Perhaps you may be 
interested to read statement I have made in my capacity as the general pres dent 
of the United Cement, Lime, and Gypsum Workers International Union before 
the Subcommittee on Trade Policies of the Senate Committee on Foreign and 
Interstate Commerce. That statement dealt specifi ally with the so-called Ce- 
ment case and was made on November 9, 1948. It is very much related to the 
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bill now under consideration I am glad to inform you that I have not changed 
my mind upon the subject matter, and I recommend to you that that statement 
be introduced in the present proceedings for the benefit of the subcommittee now 
giving their attention to proposed legislation on freight absorption 
WILLIAM SCHOENBERG 
General President, 
United Cement, Lime and Gypsum Workers International Union, AFL, 


STATEMENT OF WILLIAM SCHOENBERG, GENERAL PRESIDENT OF THE UNITED CEMENT, 
LIME, AND GYPSUM WORKERS INTERNATIONAL UNION 


Mr. Scrioenperc. Mr. Chairman, may I proceed? 

Senator Capenartr. Yes; you may proceed in your own way and take as much 
time as you care to 

Would you care to be interrupted as you go along, or would you rather finish 
your prepared statement 

Mr. ScHoenberc. It makes no difference to me 

Senator CapenartT. Thank you very much You may proceed in your own 
way and take as much time as you care to 

Mr. SCHOENBERG. Mr. Chairman, for practical purposes, I have reduced my 
thoughts to writing, although it is not the most customary way in the labor 
movement We like to speak there in a manner which is more apt to indicate 
the feeling of very heart of our make-up, but I felt because there are so many 
of the press present that I ought to reduce my statement to writing 

Do you have a copy there, Mr. Chairman? 
Senator CAPEHART. Yes: we have a copy. 
Mr. SCHOENBERG. Very well. 


My interest in these hearings arises out of w 


iat we construe to be real dangers 
stemming from the ruling of the Federal Trade Commission in the Cement case, 
and threatening the welfare and future happiness of that group of citizens em- 
ployed in the cement industry 

These dangers, of course, first threaten the industry. and because these workers 


and their labor union are an integral part of the cement industry they are deeply 


the Cement case upon the industry. 


concerned about the impact of the ruling it 
Because of the present enormous demand for cement and the existing sellers’ 





market, no serious ill effects have yet been suffered by the industry in complying 
with the Federal Trade Commission's rulings, other than curtailment of sched- 
uled expansion of certain production facilities and an unhealthy distortion of 





retail prices in some areas 
However, when every indication points to the outburst of a serious conflagra- 
tion, it is extremely unwise to await the actual envelopment by flames before 


notifying the fire department 


It is my desire to approach this vital subject matter in a logical manner, and 
from the point of view of the workers employed in the cement manufacturing 
ndustrvy. My appearance here is in the capacity of general president of the 


United Cement, Lime and Gypsum Workers International Union, an affiliate of 
the American Federation of Labor 
Approximately SO percent of the workers in the cement 





I Istrv are members 
of our organization, and we have well established contractual relationship with 
practically every operating cement producer in the country 

At the outset, I wish to state that it has never been, and is not now, the policy 
of our organization at any time, in any shape, manner, or form, to interfere with 
the prerogatives of management to establish their marketing systems and deter- 
mine their marketing areas so as to safeguard the best interests of the eapital 
investors in the industry: the workers who invest their knowledge, experience, 
and intelligence in the producing of cement, and, finally, the general public, who 
are the purchasers and consumers of portland cement. 

However, since the workers who are employed in these mills, quarries, and 
plants are a very integral part of the industry itself, it becomes incumbent upon 
our international union to exert every reasonable and practical effort in order 
to bring about equitable relief from the impending ill effects created by the 
ruling of the Federal Trade Commission against one particular industry 

I am not concerned with trying to defend any collusion or conspiracy on the 
part of industry to fix prices or eliminate competition. We wish it understood 
that our organization has at all times, as a group of law-abiding citizens of the 
United States, fully adhered to and complied with all the requirements of any 
and all laws, whether they were Federal, State, or municipal 
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of the raw material—where the stone is quarried. Thus, the moving of plants, 
or the building of new installations well removed from the source of raw ma- 
terial, thereby placing them near to markets, would involve the hauling of 
raw materials long distances and, necessarily, add materially to the cost of 
producing cement in the new location. 

Senator McMAnon. Of course, the other thing is that you could move Chicago 
down to the cement plant. 

Mr. SCHOENBERG. Yes; that is right; we can do that. 

In the good old days, when they had to move an entire big building, they 
would put marbles out on the ground, and then they would start to push the 
building, and then they felt their feet were going backward, because the marbles 
were rolling under their feet, and they were able to count the number of steps 
they had moved, but in the final analysis, the building stayed where it was, in 
Chicago, where it is now I hope it stays there, because I love Chicago. 

Che dividing of the present-day portland cement producing plant into two or 
three separate and smaller units would, indeed, be a costly process. Overhead 
expenses would be heavily increased, for instead of having one group of execu- 
tives in a supervisory capacity, this would entail three such groups, 

In addition, and disregarding the above burdens, it is our judgment that the 
three subdivisions would not be able to produce the equivalent number of barrels 
of cement of the one integrated plant 

From the foregoing description of plant disruptions and removals, the genuine 
dangers confronting the cement workers become vividly apparent. 

We find that within the cement industry the turn-over of workers is very 
low Generally speaking, the workers are old-time employees of their respective 


many with 25 to 35 years of service. Often we find that the second 
and third generations are already employed in a particular plant or by a par- 
ficular company 
Because cement plants are now located at the source of the raw material, a 
reat majority of the plants are in rural districts. Even at that, because of 
anufacturing conditions and the problems peculiar to the industry, were it 


(ol panies 


ical to assume that if necessary raw materials were available on LaSalle 


Street in Chicago, or on Broadway in New York, 


r on Chestnut Street in 


Philadelphia, the industry still would not build a portland cement plant in these 
fine cities \ entioned, cement plants are: located in very small com 
ities he Wun ndeced, having grown are 1 the cemel! plant As 
‘ el i ! or », the orkers built ¢ hes a omes r their 
s d schools ! r childre in which of their savings and ¢ ire 
j t\ n iil'é nvolved 
Sena If s. May I errupt \ there ar this que oO 
\\ mt the eas i I ive i Atlas Ce ‘ co ‘ n\ 0 in 
Chicago ji t her tl V pol ed are due 1 Ss that 
e ste iy es had this i i 1 thre l rinding the 
s nd mixing certail redents, they could ike the 
\ _ | { ] ~ elit 
“ r Ha I s ery peculiar situ t 1oes 3 ‘ t th sh- 
t United > f 
\] s Se! the S ( ther sil ( ( in the 
! nd ! \ find lown in He n, Te \ ( le out 
Se f II Ye it right 
Mir. Sene G. We find it « or two plants or e west vast, where 
nt is de ont of oyster shells, n out or rock 
Senator Hawkes. But ir main production of cement throughout the United 
States is from ro that you get out of the quarry. That is the point I want 
to b © out 
M Sct NBERE Phat is right 
Senator Hawkes. There was a reason why this one plant grew up to be a very 
great plant in a comm vy that was thickly populated, but it is an exceptional 
reason, is it not‘ 


Mr. Scriorneerc. Yes 

Following that line or argument, please let us bear in mind that the largest 
agcregation of cement-producing plants in the whole world—not only in the 
United States, or on the North American Continent, but in the whole world— 
are located in the Lehigh Valley in eastern Pennsylvania 


Senator Hawkes. I am familiar with that. 
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Mr. ScHoeNnserc. If the orders of the Federal Trade Commission were st 
to remain in effect, those plants over there could utilize not more than 2 per- 
cent of what they produce. Of the cement which is produced there, 98S percent 
must be shipped somewhere else and sold 

Senator Hawkes. In other words, if this ruling were to remain as is, without 
any changes to give relief to those great cement companies you mentioned, in 


Pennsyivania, it would almost mean a « cifixion of the ¢ l 


olmpanies, and the 
elimination of the men as employees in the plants? 


Mr. ScHorensberG. Yes; as well as the whole communit 





‘ n es 
Senator Hawkes. The communities depend on these industries 
Mr. Scuoenrverc. That is right; that is all there is there. 
Senator Hawkes. Thank you very mucl 
Mr. ScHoeNberc. The moving or closing of any of these large cement plants, 
or even a part of a plant, would disrupt the community life of these smal! towns, 
I ause these small towns are more iftten one indust! At that, it would be 
impossible for most of these worker mig ‘ ns, because f 
family conditions and other reasons, and it would so res n the creating of 
SI! i ¢ ~ towns such as Ve eC eA] I ~ n inities 
ifter the supply is been hausted 
I assure vou ft i oO} ! foregoing « S the workers 
would not o¢ n just few ed bh ine ms r il 
the indus ch we come the g il rule 
se CAPEI nk l he f ¢ ttee if ‘ d 
rive ] t ( es ve ‘ { ‘ } t yns 
! he | ed St es 1 tl K I I ( ct is, I h pecon 
ghost te n us mu stuted 
Mh s iC EN Mi ql I ‘ Y t tow in I | e 
seen host tow! a ns 1 I I | VI nm vour 
own St ( Sena - ii ~ ! | i ‘ | a ct ent 
plant ther hat ment ! : ‘ ! ! 
Nel | é. Pp =~ W 
Mr. Sct Gc. lad ‘ l . ‘ ‘ 
n f ( y Pe! é r 
rot ' ‘ ‘ \\ ‘ ‘ 
he ’ c ‘ t I t 
! wel ! e ] ‘ 
Tt < 
Ser ( ‘ Unite 
si at Ss \\ ms 
Mr 
] \ - \ | } 
‘ ‘ ‘ ‘ { 
l ‘ ‘ 
Li P ( ( 
| } } } ¢ 
> s I 
{ ‘ qo ile } ‘ f 
‘ . ‘ ( \ | I iu d 
intoSs 
0 | VW , at | , 
Mr. Sen I n 30 00 
Senat ( 4 | ] ’ " , 
\I _ Ei i is I ‘ ( \ t ‘ r é dr rh 
store hea ‘ shoy ' < f 
senator ¢ PEHA ( Vor Ve S j ples ey f other 
tow t, ir opini ht we be g 
\I “CHE ] lL we d have ( ‘ he l ‘ of these 
very s al places 
Mr. Chairman, let me give you another illustration which is not out of the 


cement industry 

For years I have been in a responsible position, first with the International 
Association of Machinists, and later with the American Federation of Labor 
A little over 22 years ago I happened to be in southern Illinois, when a very 
severe tornado hit that territory It hit over the noon hour, and it just lasted 
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‘ vt *) » ind 
about 2 or 38 min 


mowed down a shop of the M. & O. Railroad Corp. 

Just at that time the M. & ©. was dickering with the Southern Railroad Co. 
for the Southern to purchase the M. & O. They did that 

When this plant was destroyed, the question arose in the minds of the workers 
as to what to do that was humanly possible, to have the railroad rebuild that 
plant. 
The Southern Railroad Co. took the position that they did not need that plant 
n Murphysboro; that they were going to get by in using the equipment in Jack- 
son, Miss., and East St. Louis, Ill, and therefore they decided not to rebuild 


that plant. 


ites, but at Murphysboro it mowed down 42 city blocks. It also 





The plant employed around 100 men. I say to you, Mr. Chairman, that when 
finally we were able to get the railroad company to agree to at least rebuilding 
a four-stall roundhouse, it had practically eliminated from that tv around 75 
families. It know some families who had to leave their homes. They had no 
opportunity of selling their homes. There was no market for them, and still 
they had to go out somewhere else and find some kind of an opportunity of con 


tinuing their life, and take their small families somewhere, because there was 
nothing more for them to do in Murphysboro 

Some 25 vears ago the mines were shut down because there was no more coal 
to be mined, and here comes the other difficulty, because of a tornado, where 
their big railroad plant was eliminated 

Senator CAPEHART. Mr. Schoenberg, you are the president of the international 
union? 

Mr. SCHOENBERG. That is right 

Senator CAPEMART. And that covers the United States? 

Mr. ScHOENBERG. And Canada 


Senator CAPEnN ART. Have you made a study of the towns in the United States 
that might be affected; that is, that might become ghost towns, as a result of 
this? 


Mr. SCHOENBERG. No; we did not go into that 

Senator CArPEHART. Would it be possible for you to furnish this committee 
with the names of every wh in the United States where there is a cement 
mill, and your opinion, as the head of the international union, as to whether 
or not you feel that cement mill might well cl 


lose and cause that town to become 


a ghost town’ 

Mr. SCHOENBERG. Y« and perhaps some of the lime plants, toc 

Senator CAPENART. Yes. Could you furnish us with a map? 

Mr. SCHOENBERG. I would be glad to do that 

Senator CAPEHART. Would you prepare a large map, and put a pin in each of 
the towns and give us a factual study of it? We want the facts to support 
your position. 

Mr. s¢ ENBERG. Surely, s 

Senutor CApEn ART. H long would you th t would take 1 te repare 
this? 

Mr. SCHOENBERG. Probably 2 weeks 

Senator CAPEHAR Would vou be happy to do that d reappear as a witness 
with the map and factual informatiot 

Mr. ScHorenserc. If it does not interfere wit] being in ¢ nuati f the 
convention of the American Federation of Labor 

enator CAPEHART. We will try to arrange it te lit your convenience 

Mr. Scnors R Yes: if vou w arrange that. 

Senator CAPEHAI I think it will he ery helpful to the committee if the 
facts substantiate your position and thoughts 

Mr. SCHOENBER I would be glad to do that 

Senator HAWKES. Mr. Chairman, do you not want to define a little more 
clearly what you have in mind when you say a “ghost town’ I would like 
to know t that e wiped off the map, but I would like have you 
how the te ns ihe 1 ! ‘ rij Ned te l -pel ‘ iness I the 
Citi ns 

Anything that | Ow A) 4 cent is bad enoug! 

Mr. Sco Re Phat right 

Senator HAWK! Y h I ce \ 1 like 
to know of the that gl wiped off the may ple | ‘ t would 
le t led badly. f aD] f view 
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delivered . ffects such a large yment of our il 
he cement lustr might have be e complete le 
crippled by the Federal Trade Commission's ruling before 
ion was f vy recognized and remedied 
While vould seem from my statements here tl i ! 
the « ent industry I desire thi ( i Tevet » kno 
é activities within the Ame can Fed ition « Labo 
ested in many industries in which the worker would suffe 
Trade Commissto 
rm your informat that I have been ident 
Lab lo iilhost i ha l t Wi I 
in a responsible position w the Inter 
: organization whose interests and influence re 
basic industry of our land 
Later, it was my privil be the official representative 
eration of Labor in a four-State territory, comprisi he 


diana, Missouri, and Lowa, where 





sands of workers organized by the Ame n Feder 
affiliated local unions. 

As a result, I became personally acquainted with 
practices of not only cement workers, bu tee] 
distillery workers, workers in the printing industry 
deavor which would be too numerous to Inention 1 

I do not profess to be either an economist or an 
St in practices or custotis, ¥t is a practical 
strange that the welfare of the cement workers shou 
by an unsound Federal Trade Commission ruling 
of other b less Concerns empl he same princiy 
re involved in the “delivered price” method 

May I ut fe some of the committees time by Di 
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35,000 members were the imminent dangers arising out of the Federal Trade 
Commission’s ruling in the Cement case. 

From the standpoint of those workers employed in the cement, lime, and 
gypsum industries, you can be assured that the entire subject matter was given 
most careful consideration and study. By unanimous vote, our convention 
ndopted the position set forth in the following resolved sections of a resolution 
dealing with the subjec .? 

“Resolved, That the United Cement, Lime, and Gypsum Workers International 
Union, assembled in fourth international convention at the Brighton Hotel, 
Atlantic City, N. J., beginning September 13, 1948, unanimously approve the 
position taken by our general president, William Schoenberg, in accepting mem- 
bership on the advisory committee to the Senate Subcommittee on Trade Policies 
of the Committee on Interstate and Foreign Commerce; and be it further 

“Pesolved, That the United Cement, Lime, and Gypsum Workers International 
Union, assembled in convention, not only approve the position of the general 
officers in lending support to a thorough exploration of the subject matter and 
endeavoring to obtain congressional remedy or relief from the disastrous effects 
of the Supreme Court’s ruling in the cement case, but hereby reaffirms our pre- 
piredness to cooperate with representatives of the cement, lime, gypsum. and 





lied industries in matters affecting the welfare of those industries, and their 
employees; and be it further 

‘Resolved, That the Fourth International Convention of the United Cement, 
Lime, ond Gvpsum Workers International Union urges and forcefully recom- 
mends that our organization do everything humanly possible in the direction 


‘ obtaining 


promnt conv’ressional action to unmake the ill effects upon the 
eemont industry wrought bv the Sunreme Court’s recent ruling: and be it finally 

“Resolved, That copies of this resolution be forwarded to the Honorable Harry 
S. Truman, President of the United States: the Honorable Fred M. Vinson, Chief 
Justive, United States Sunreme Court: the Honorable Robert E. Freer, Chairman, 
Federal Trade Commission: the Honorable Arthur Vandenberg, Presiding Offi‘er, 
United States Senate: the Honorable Joserh Martin, Speaker of the Honse of 


Representatives: Senator Homer E. Capehart, Chairman of the Subcommittee 
n Trade Policie to President Willinm Green of the A. F. of 1 nd that s copy 
oO be published in an early issue of our official journal, the Voice of the United 
(¢ 1 I I (,;VPs I! l d Allied Worke ae 
Ihe {hi i position of the Ur ited Cement, Lil f nd Gypsum Workers Inter 
national Union as thus been pronounced by our highest auth itv We have 
eved to ; branches of our Federal Government, includit the Federal 
Trade Comm on, the deep concern of the cement workers in this. situation, 
nd their profound belief that the Concress sl! ki promptly proceed to enact 
prepriate | tion fer the remedying of this dangerous conditi now stalk- 
Our I trons econo \ 
\I ense interest in the question, and my opportunity to observe conditions, 
rught me that wl s true of the situatio ( ng the } Q ement 
(i nal en vees | equaiiv tr t eS ‘ ' 
¢ ned ries ned ( tle town il nd i ( t i Vel 
! ‘ t ‘ | he most adverse flect« he hou s of 
‘ vho ] ‘ shed, built, and naid a ( vhere 
‘ have br ] their hildre estahtis ) f ( a on 
d cha he ‘ ous ors!) lid Wie ts 
! nm fae he e ( f these tie comn l ( the f es 
( these orke depend upon e pay olls of thes idely ca ered nit of 
nufacture 
I know that what w happen to the little tow1 nd settlement round 
the cement piat Ss W | he repeated time and avrain, if l ar ds thie Simi I 
sitvations involved with scores of other industries, all of which may be affected 
kee They will be made into chost towns, and their inhabitants will become 
placed persons. This, we are striving so hard to prevent 


Collectively, we of the American Federation of Labor have been grateful and 
happy at the recent trend toward locating manufacturing enterprises in the 
little towns and hamlets of America. 

We have felt assured that the effects of this decentralization of industrial 
production would be highly conducive to our national well-being, safety, and 
security, both in time of peace as well as in the event of any future military 
conflict. 
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ind strengthen the position of the 
he 


acturers, generally described as 


This trend definitely appeared to improve : 
many thousands of small, single-unit manu 
“little business.”’ 

Now, there is conclusive evidence and fact that the rulings of the Federal Trade 
Commission not only threaten to disrupt this trend, but actually to reverse it 

That is it, Mr. Chairman. 

Senator CapEHART. Do you have any questions, Senator Hawkes? 

Senator Hawkes. I have no questions I think it is a very clear statement 

Senator CAPEHART. Do you have any questions, Senator MceMahor 

Senator MCMAHoN, No; I have none 

Senator CAPEHART. Do you have any questions, Senator Myers‘ 

Senator Myers. No; I have none. 

Senator CarpEHART. Thank you very much, Mr. Schoenberg, : we would appre 
ciate your help in securing for us the list of tow tl you think would be 
likely affected. 

Mr. Scuornpserc. Thank you very much, Mr. Chairmar 


Senator CAPEHART. We have five witnesses more for this a 

If is it agreeable with the committee, I think we will now rece ntil 1:30 
o'clock this afternoon. 

We stand in recess. 

(Whereupon, at 11:55 a. m., the committee recessed, to re nvene at1:30p.1 
of the same day.) 

AFTERNOON SESSION 

The committee resumed at 1:40 p. m., upon expiratior f © rereas 

Senator CAPEHART. The committee will come to order, please 

Our first witness this afternoon will be M DeW ij | ‘ ent of the 
National Small Business Men’s Association, 59 South La Salle Street, Chiexgo, I 

Mr. Emery, you may proceed in your own lv al tile s 


you care to. 


Thirty thousand people and the welfare of a ty of near] 
ao " 
ii 


a half a million people are directly affected by 1 
Of course, with normal condition preva ling ( ( hat 
ger today, but come the end of this defense prog: ; iposed 
it is on our economy, what will the effect be? ‘I 

conducted on the most compet tive Dasis Col \ \I 


about that. 
And if this situation that I have just describ permitted t 


one company anaadvantauve over ui hey 
up as it was becausse of its proximity to | t e] 
tirely destroyed. . 

l we (I lik to call your atte ) iso to the t ! ! 
to cement. Within a radius of 40 miles of 
my district there are 19 cement plants and, gent om 

ll the s heerity at my commana, despite all of t ti 
trary, the ement business has beet ohe of dov-eat yr. ¢ Oompa 
resorting to everything it possibly ec lin an at pt to get business 
Of course today that is not true | iI of t] iy tuation. but 
fam thinking of normal times. 

Now all that we want to do by this legislat to permit the 


producers of heavy materials principally, alt r t applies equally 
to sma anit facturers of the eons 1h ible pr l l quote a price 
that will enable them to meet com} , 
example is that of the small stove manufacture? the Lehigh Vall 
competing with the stove manufacturer from Connecticut in the New 
York markets. 

When he woes to his old customer and quote a price and this old 
customer informs him he has been offered a bett: r price Dv the man 


ev TION. h thi K I ios simip 
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facturer in Cor necticut, then it seems to me that it is only the Amer 
ican way to permit that manufacturer of cast-iron stoves to say, “all 
right. | am not going to lose an old customer. If you are being quoted 
a lower price, [ will meet that.” 

Certainly that is not collusive and that is the sort of thing that we 
hope will be made possible without fear of prosecution through the 
enactment of this legislation. 

Mr. Keating. Can he meet that today ‘ Can't he dothat / 

Mr. Wart r. There is a question of whether he can o1 whether he 
cannot, I told a story one time that Lowell Mason tells about how 
tO avoid prosecution. Give vour salesmen earmuffs so that when they 
hear the competitor price they put their earmuffs on and, hot having 


by the 


heard the price, the company 1s not subject to prosecution 
Federal Trade Commission, 

Mr. Kearine. You mean there is a question under the law today 
whether under those circumstances your Pennsylvank stove manu- 
facturer could in fact lower his price to meet the competition of the 
Connecticut manufacturer / 

Mr. Water. Yes, sir, there very definitely is and there are reasons 
that bear out my statement, 

The CHAIRMAN. What you seek to do by this legislation is to make 
statutory that which is only now a Supreme Court decision. 

Mr. Wavrer. Exactly, Mr. Celler, and if the language in the bill 
that I introduced does not accomplish that, or to put it this way, does 

re than that, then we are perfectly willing to accept any amend- 
mouts that will make it abundantly clear that the pronouncement of 
the Supreme Court is the law of the land. 

The decision was a 5-to-3 decision, Justice Minton, for obvious 
reasons, not participating in the decision. 

The CHairman. I take it that ordinarly one would say there is no 
need for a statue if the Supreme Court has made its decision. The 
Supreme Court decision is the law of the land, but you probably have 
In mind, LT presume—I should not speak for you, but you might indi- 
cate whether what | sil might be true that another Supreme Court 
differently composed might rule differently ; is that correet / 

Mr. Water. Yes. of course. 

Mir. Witsox. Wasn’t there language, though, in that decision that 
might very strongly lead one to believe that the converss would be the 
Opinion of some members of the Court / 

Mr. Wacrer. Ye 

The Chairman. The dissenting opinion. 

Mr. Witson. That is right. 

Mr. Wavrer. The total view of the Supreme Court does leave room 
hing that disturbs the people whose activ 
ities mean so much to the welfare of so Many people. 

Mr. Bryson. Well, it is not unusual for the Supreme Court to re- 
verse itself. is it nowadays ? 


Mir. Wavrer. Well. 1 don’t want to go into that. Mr. Bryson. You 


for doubt. and that is the t 


ae ; . 
know my views, This committee has on numerous occasions enacted 
leo slation where the Supret ie Court has 1 vaded the leg slative field. 

I think the most stril ne example of that was the suirance Cast 
where a \ mre Ot ° lent a re > . led WHC | . ca s} | Ie 

} io Ven) tf preceden were overruled Just bDecause somebody's 
econon view differed from the law. b tt! { not t i\ the law 
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The Cuairman, It is well to keep in mind that the Standard Oj] 

Indiana decision was a 5-to-3 decision. 

Mr. Wavrer. That is right. 

The CHAIRMAN. Judge Minton dl d not partic pate because he Was a 
member of the circuit court below. 

Mr. Wavrer. That is exactly what I said. 

The ¢ HAIRMAN. One vote would have mac i bio dittere ct mn this 
case, 

Mr. Hiuirmcs. Could it have any effect of any kind on inflation? 
I am th nking about the situation. we have apparently i situation 
where prices cannot be lowered in fields which you have been discuss 
ng, or al least a reasonable question has arisen WV hether prices could 


be lowered, i! (| here at the very time that we are so conce ed about 
high prices in this country and seeking means by which prices could be 
brought down, does this legislation, In vour mind. have or could it 


Mr. Waurer. I cannot see that it would have any effect one way or 
the other. . 

Mr. Berniarpr. Is it your view, Mr. Walter, that this bill would 
in any way legalize the so-called basing pont pricing system ¢ 

Mr. Wavrrer. No, of course not. It is not the intention that that 
method be reinstated. 

| should lke to discuss with you brief 
pects of the bill in order to anticipate wnd lay at rest certain mis 
conceptions and plain errors which have been expressed publicly. 

H. R. 28: 90 does not even remote ly sunction or lewalize a return to the 


have anv effect of any kind on meeting the problem of inflation / 


lv a few other technical as 


outlawed basing point pricing syste his. Mult ple ba Ing polntsystel 
require for their maintenance the indispet oe lement of conspiracy. 
The independent action by a seller which is necessarily comprehended 


in the term “good faith” makes conspiracy illegal under this bill. Nor 
can the bill in any sense whatsoever be interpreted so as to countenance 
that ancient offender. the single basi Y point syste, known best as 
the “Pittsburgh plus” system, which 
court decisions. 

Some contend that the b 1] is substanti lly hbroadet than that ve toed 


iis bee! “oO otte condademned dD) 


by the President in the last Cor Oress, ‘| he fear is Without real sub 
stance. While it istrue that S. 1008S made specific reference to freight 
absorption and uniform delivered pricing, and H. R. 2820 in terms 


provides a vood-faith justification fo. price discrimination, the Tor 
mer was equally extensive in that it too prov ded that meeting a com 
petitor’s lawful price in eood faith would constitute a complete de 
fense, and both bill only permit the meeting—not the underselling— 
of a competitor’s lower price. 

S. 1008 contained a proviso to the effect that a vood faith defense 


would hot apply when there “will be a substantial lessenn ay of com- 
petition,” while H. R. 2820 omits this limitation. I question t e value 
of such a limitation to the law enforcement avel es. and quest on also 
Its propriety in the light of the Standard Oil decision Frankness 


unpels me to say that H. R. 2820 would permit a good-faith meeting 
of competition de fense to prev: ul for a defendant even though some 
compe titors were injured—that is. lost some business—as a result of it. 
There is nothing shoe! KING’ inthat. The traditional American « oncept 
of competition embodied in the Sherman Act and responsible for ow 


? 


unparellel prosperity offers businessmen no guaranty against in- 
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jury. Merchants are injured every time a sale is lost to a competitor. 
This is typical of the free-enterprise system. Absolute insulation 
against Injury is typical of socialized systems. 

We must make up our minds what we want. “Competition,” said 
the late Justice Holmes, “is worth what it costs.” In this respect H. R. 
2820 applies to the justification for the lowest price and not specifically 
to its end result for it naturally relies on the Sherman Act to redress 
end results which are monopolistic or tending to monopoly. ‘To adopt 
the suggestion of the Commission as to legislation which would permit 
a showing of a substantial injury to competition to override a good- 
faith meeting of competition defense would result in the greater evil 
ol regional monopolies, little islands of private restraint, which could 
not be reached or broken up by the healthy competition of distant 
producers seeking to give consumers the advantages of wider choice and 
lower prices. 

The view has been ( xpressed that the Standard ( i] dex ision applies 
Oniv tO meeting a competitor's lower price as a measure ot defense, 
while my 0 il wo ild permit to be used not only asa cle fensive measure 
but also as a means for a seller to enter other markets on an equal basis. 
While the decision involved a factual situation where the competitor’s 
prices Were met as a matter of defense, no lawyer could read the deci- 
sion and fail to orasp the Court’s lesson that. in its judgment, food- 
faith meetin Y’ oT a lawful lower price can be used to protect oneself 
agamMst the bona fide « Omipel itive tactics of others as well as a measure 
to stimulate the competitive environment which has served this coun- 
trv so well. 

‘In: lit on, I would hke to explode the contentio1 that ena tment of 
H. R. 2280 would send section 2 of the Clayton Act back to its precise 
Situation prior to the passage of the Re bin on Patmat amendment. 


I 


1 
dhe 


Of course thi simply untrue, as a casual reading will suffice to 
(lemonstrate. The short answer is that H. R. 2820 sanctions good 


faith meeting of a competitors lower price whereas the old Clayton 
Act provision permitted unde r"¢ utting the competitors’ price. 

Mr. Srevens. Mr. Waiter, just to clear up this point about Mr. 
Justice M nton, he was not only on the court ot appeals but he w rote 
the Opinion, SO that if he had voted and taken the same position, the 
decision in the Supreme Court would have been five to four. 

Mr. Water. ‘That is it exactly. 

Mr. Chairman, I repeat what I said at the outset. I appreciate this 
opportunity to make these brie f obse ‘vations, and I should like to have 
permission to Insert in the record endorsements of t his legislat ion from 
the brotherhoods of trainmen and various other interested groups, and 
to make a further statement at the completion of the presentations 
made by those who are opposing the legislation. 

I understand—and it has been the intention of everybody interested 
in this measure—that full and complete hearings have been arranged. 
The proponents and opponents have been given an opportunity to 
present their views, but I will appreciate it if you will give me per- 
mission at a future date to make further observations on the opposition 
to the legislation. 

The Cuarran. As to permission for you to put material in the 
record, that is granted. Do I understand you wish to make a second 
appearance before the committee ? 
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Mr. Water. Yes; and I assure you that I will be very, very brief if 
you could indulge me for 10 minutes further. I would be very well 
pleased. : 

Mr. Kearrnc. May I make one other inquiry? Congress at the 
last session, as I remember it, passed a bill along these nes w hich was 
vetoed by the President. Is this bill identical with that bill, or in 
what respects is it different / 

Mr. Wa rer. It is not identical. An attempt w made to meet 
the President’s objections. However, his princip il objection was that 
legislation was not necessary. He probably anti bpate d that the de 
sion of the Supreme Court would be what it was. and that is ina word 
what his objection probably was to the legislat ( 


Of course there were othel questo isthat were} ec. but the P es 
dent anticipated the decision and that is why he said that legislation 
was not necessary. Bat I repeat, gt tlemen, that the people ¥ 
are in business today are not certain that the ck on as pronounced by 
the Supreme Court will continue to be the law; and that is why they 
feel and I feel that legislation necessary ler to clarify thi 
situation and make it abundantly clear that pric met 

Mr. KEATING. Do vou have Llieellhny or we «| vo eXDPress i. feeling 
or refrain from doing so as to whether the P cit ’s views might be 
different now from what they were or whether we would be lik ly, if we 
pa sed a bill, to go throueh the same pre SS ava 

Mr. WALTER. I have said on any occasiol this com ttee, Mr. 
Keating. that I do not think that our respor hould dete 


from anticipating action talker Vv the ¢ f ] 
Mr. Ki LATING. Well, I wree \ t| Vou. 
Mr. Wavrer. It is entirely possible that th e¢ will happen 


that happened on several occasio1 whe ‘ on 
sequently passed, that the President would 1 tf ening the 
bill and let it become lav 
| am not going to presume tO Say that that ( ( ppe! nun 
particular instance, although I hope that that \ e the situation, 
Thank you very much, gentleme 


The Cuatrman. Before I call the next witness I think it would 
be well to read into the record a comMmunicatio 
Departme nt of Justice. 

Mr. Bernhardt, would you read that ? 

Mr. Bernuarpr. This is addressed to the chairman, dated July 10 
1951: 

My Drar MR. CHAIRMAN: This is in response to your request for the views of 
the Department of Justice relative to the bill (H. R. 2820) to clarify the right 
of sellers to engage in competition by, in good faith, meeting the equally low price 
of a competitor. 

The bill would amend subsection 5 (a) of the Federal Trade Commission Act 
by adding thereto the following language: 

“Nothing herein contained shall prevent a seller, not acting pursuant to any 
conspiracy, combination, or agreement in restraint of trad ! 
his price in good faith to meet the equally low price of a competitor: Provided, 
That a seller shall not be deemed to have acted in good faith if he knew or should 
have known that the lower price which he met was unlawful.’ 

The bill would also amend the Clayton Act by adding at the end of section 2 
thereof the following new subsection: 

“(x) In any proceeding involving an alleged violation of this section, it 
shall be a complete defense to a charge of discrimination in price or services 
or facilities furnished for the seller to show that his differential in price, or his 
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furnishing of greater services or facilities, was made in good faith to meet 


the equally low price of, or the equally extensive services or facilities furnished 
by a competitor: Provided, That a seller shall not be deemed to have acted in 
good faith if he knew or should have known that the lower price or more ex 
tensive services or facilities which he met were in fact unlawfu The word 


‘price,’ as used in this section, shall mean the consideration paid or agreed to be 
paid by a purchaser for any commodity.” 
The bill is apparently intended to reaffirm the doctrine enunciated by the 


Supreme Court in Standard Oil Co. v. Federal Trade Commission (340 ( S. 
251, 246-7) In that case the Court reversed the Circuit Court of Appeals Tor 


the Seventh Circuit by holding that under subsection 2 (b) of the Clayton Act 


it is a complete defense to a charge of price discrimination for the sellet to show 
that his price differential has been made in good faith to meet a lawful and 
equally low price of a competitor The dissenting opinior terprets the sub- 
section to th t ect that the good-faith meeting fn compertor yt nly re- 


buts the prima facie case of violation established by showing the price discrimina- 
tion. The dissent would leave to the Commission the determination as to whether 


2(a) 


the proven price discrimination is of a character that violates subsection 
on iu showing that there may ( injury to compel tion 

An examination of the bill and an analysis of the majority opinion reveals 
that section 2 of the bill, With the exception of the definition of the term ‘price,’ 
does adopt to a considerable degree the language of the Court with respect to 
price discrimination 

The language of section 2 of the bill varies somewhat from the existing lan- 
guage of subsection 2 (b) of the Clayton Act, vet in many respects is very similar 
to it. First, both the bill and subsection 2 (b) appear to confine the use of the 
defense to a proceeding under section 2. The bill uses the language “In any 


proceeding involving an alleged violation of this sectior .” while the 
existing language is “Upon proof being made, at any hearing on a complaint 
under this section , Second, the bill inserts “it shall be a complete 


defense to a charge of discrimination in price or services or facilities furnished 


for the seller ' .’ while the proviso in 2 (b) states “That nothing herein 
containe shall prevent a settler rebutting the prima facie case thus made, 
° * Third, the bill follows with “to show that his differential in price, 
or his furnishing of greater services or facilities *" while 2 (b) says 
“by showing that his lower price or the furnishing of services or facilities to 
any purchaser or purchasers Fourth, both then follow the identical 
lanzuage with the exception of one word, “was in good faith to meet the (an) 
equally low price of * Finally, the bill rearranges and adds to the 
remaining language to read “or the equally extensive services or facilities fur- 
nished by, a competition” while 2 (b) closes with “a competitor, or the services 
or facilities furnished by a competitor.” 

In the following respec section 2 of the bill and existing language of sub- 


vatives the good 


= 
f 


section 2 (b) differ: (a) The bill contains a pre 
faith defense if the seller knew or should have known that the lower price or 
the nere extensive ervices or facilities which he met were In tact unlawful. 


Existing languave contains no such specific qualification, although the Supreme 
Court appears to have read such a qualification into it in the Standard Oil case. 
(b) The existing meuage authorizes the Commission to issue a cease-and-desist 


order against the person charged with discrimination, unless appropriate justifi- 
eation is affirmatively show: The bill contains no such provision (c) Existing 
language contains no definition of the term “price.” The bill would provide such 
a definition of the term “price.” The bill would provide such a detinition 

In testimony before various committees of Congress and in reports and letters 


commenting on earlier proposals to amend subsection 2 (b), this Department has 
never urged the necessity or the desirability of legislation with respect to the 


pricing practices to which the legislation was directed. It shonld be noted, how- 
ever, that the Department has always interpreted subsection 2 (b) as permitting 
a defendant to defend conclusively against a charge o price discrimination by 


affirmatively showing that such discrimination was made in good faith to meet 
the equally low price of a competitor. 

With regard to the proposed definition of the term “price,” this Department 
believes that the antitrust laws should be as flexible as the ingenuity of those 
who may profit by their violation. This is particularly true of legislative defi- 
nitions with respect to the meaning of terms contained in those laws As an 
illustration of the difficulty encountered in re lating a definition to a given set of 
circumstinces, the bill appears to define the word “price” in terms of the amount 
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paid or agreed to be paid by the buyer as distinguished from the amount realized 
by the seller. Yet, the true price received by the seller would seem to be what 
is left after deducting actual freight or the cost of other transportation allow- 
ances which may or may not reflect or represent the amount which the purchaser 
agrees to pay. The question then arises as to whether or not the definition 
would foreclose the Court from determining the true price. In this connection 
it is to be noted that the proposed definition would be applicable to all other 
provisions of section 2 of the Clayton Act which contain the word “price ’ but 
would apparently not be applicable to the provisions of the Federal Trade Com- 
mission Act. 

The amendment to the Federal Trade Commission Act would have the effect 
of exempting independent sales made in good faith to meet the equally low price 
of a competitor from the unfair methods of competition or deceptive acts or trade 


practices covered by subsection 5 (a) As distinguished from the Clayton Act, 


no provisos respecting such snules are covered by existing language of the 
Federal Trade Commission Act 

In view of the decision of the Supreme Court in the Standard Oil case, the 
Department sees no necessity for the enactment of the proposed legislation; 


however, if the Congress should decide to enact such legislatis the Department 
would have no objection to it If the bill should receive favorable consideration, 
this Department would consider it preferable to amend subsection 2 (b) of 
the Clayto Act rather than to create an entirel hew ibsectiol Als t is 
believed that the language of the legislation should make perfectly clear that 
good-faith meeting of a competitors lower price, st ices, or Lacilities 18 an 
affirmative defense that must be proved by the one asserting It in conformity 
with the majority opinion in the Standard Oil case It is further suggested 
that the definition of the term “pri be deleted, because ch a term is subject 
to factual determination Finally, your com ttee mav desire to give further 
consideration to the practical effect of the proposed amendment to subsection 
5 (a) of the Federal Trade Commission Act, and the ad rilit; f such an 
amendment is deemed desirable, of making it pat el ij guage and applica 
tion to the proposed amendment to the Clayton A 

The Director of the Bureau of e Budget h , ed 1 there is 1 bjee 
tion to ft Dl lon « ] 1 

Yi Sil @) \ 
PEYTON Forp, 
D Lif ey Cie rai 


Mr. Kearine. May I inquire about that? Am 1 not correct that that 
is a modification in the posit on of the Attorney General, and am I not 
correct the last time he 
bill we had up last year ? 

The CHairM AN. That wasa cd fer nt bill. 

Mr. Keating. I understand it was different, but dealing with this 
same subject and introduced by Mr. Walter. Il am trying to get this 
straight im my mind Did he not recommend imalnst enactment of 
that bill? 

Mr. Brernuarpr. No, sir: the contrary is true. Mr. Bergson, 
Chief of the Antitrust Division, was in favor of the enactment, and he 
wis In favor of the concept that fOOU faith meeting of competition 


recOLLILLeTLaed is 


y 


ust the enactment of the 


should bea conclusive and ( omplete defense. 

Mr. Krarine. In other words, he favored the enactment of the bill 
last vear 

Mr. Bernuarpr. In the last Congress. 

Mr. Kearine. But in spite of that the President vetoed it. 

Mr. Bernuarpr. Mr. Bergson, as I recall, favored the enactment of 
the bill. He suggested certain amendments, which amendments, as 
] recal . were adopted in toto by this committee in reporting the bill 
to the House. 

Mr. IX} ATING, The Bergson rer ommendatto! = were in the bill which 


was finally enacted / 
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Mr. Bernuarpvr. The Bergson amendments were in the bill which 
this committee reported to the House. The bill underwent some trans- 
formation in the course of conference committee action. 

The Cuarmman. There were decided changes made in the bill. The 
committee on conference made a number of changes, deletions and ad- 
ditions, and you may remember that the bill as presented to the House 
incurred my objection as a result of the compromise emanating from 
the committee on conference. 

I agreed to the conference and urged the House to support i Ss 
was one of those who felt it would be better to bend rather than 
break. It was purely a compromise. 

Mr. Kearinc. I remember it, but the details of it are a little hazy 
in my mind. 

Mr. Witson. Mr. Chairman, I notice the Attorney General says 
if Congress passes the bill they would have no objection to it pro- 
vided it was made clear that it was only a defense. In other words, 
the burden of proof was on the party accused. I was just reading 
the language here. 

It seems to me that the language of the bill is absolutely clear. You 
ean only use it as a defense. Therefore the burden of proof is on 
him to establish that it is not collusive. 

The Cuatrman. Except that I was dubious about it myself when 
I read the language. The language is in the negative on the top of 
page 2, “that a seller shall not be deemed to have acted in good faith,” 
and on line 15, page 2, “that a seller shall not be deemed to have acted 
in good faith,” and so forth. 

1 do not know what effect the negative would have, but I do not 
think the author of the bill would object to making sure in the statute 
the idea that the burden of proof—— 

Mr. Wutson. Under subsection G it reads: 

In any proceeding involving an alleged violation of this section, it shall be 
a complete defense to a charge of discrimination in price or services or facilities 
furnished for the seller to show that his differential in price, or his furnishing 
of greater services or facilities, was in good faith to meet the equally low price 
of, or the equally extensive services or facilities furnished by, a com- 
petitor. * * * 

The CuarrmMan. Well, let us not go into the details now as to the 
exact language. We might do that later, but I think we ought to make 
sure if and when we report a bill out, that it shall be an affirmative 
defense that must be borne by the accused. 

Mr. Wituts. Mr. Chairman, as I recall Mr. Bergson floundered all 
over the lot. I do not think his position can be stated as clearly and 
categorically as our counsel has indicated. I never was able to quite 
understand exactly what his position was. 

Mr. Keatine. I was not a member of the subcommittee that handled 
it at that time, but my impression was very much like yours. 

Mr. Wits. I was not either. I did oppose the bill then and I 
opposed it in Congress. 

The Cuatrman. The letter of the Attorney General asks that the 
definition of the “price” be deleted also, the very last few lines, lines 
20, 21, and 22, on page 2. I think the letter says that there should be 
no words indicating the definition of price. 

(Note.—The following letter dated July 13, 1951 from the Deputy 
Attorney General was received in qualification of his earlier letter of 
July 10, 1951). 
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DEPARTMENT OF JUSTICE, 
OFFICE OF THE ATTORNEY GENERAL, 
Washington, July 13, 1951. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
Hlouse of hee prese ntatives, Washington, tp. ©. 

My Dear Mr. CHAIRMAN: It has been suggested to us that our recent report 
to you on H. R. 2820 may be interpreted as expressing a preference on our part 
for a definition of the term “price” different from that presently set out in the 
bill. We want to take this opportunity to correct any such misinterpretation 
of our position. 


The purpose of our reference to the “price” definition was solely one of point- 
ing out the difficulty and inadvisability of detining the term in any way; we did 
not intend to suggest an alternative detinitior We believe that words or terms 


such as “price,” as used in the antitrust statutes, present questions of fact and 
not matters of law and for that reason their meaning should be judicially de- 
termined in each set of circumstances 

The advantages of a general statute governing antitrust problems were pointed 
out by Chief Justice Hughes in Sugar Institute, Inc. v. United States, 297 U.S. 553, 
600. He said: 


“* * * the Sherman Antitrust Act, as a charter of freedom, has a 
generality and adaptability comparable to that found to be desirable in con 
stitutional provisions. It does not go into detailed detinitions.” 


This has proved to be sound policy in antitrust and related statutes. It permits 
the adaptation of the law to continually changing practices and methods. In 
the Sherman Act itself the offense is specified but it is not spelled out in detail. 
It is, however, sufficiently flexible to meet the demands for justice under shifting 
circumstances. A list of prohibitions would be an invitation to evasion 
In explaining why Congress in 1914 had adopted in the Federal Trade Com- 
mission Act the general standards of unfair conduct, Mr. Justice Brandeis said: 
“Instead of undertaking to define what practices should be deemed unfair, 
as had been done in earlier legislation, the act left the determination to the 
Commission. Experience with existing law had taught that definition, being 
necessarily rigid, would prove embarrassing and, if rigorously applied, might 
involve hardship” (Federal Trade Commission v. Gratz, 253 U. 8S. 421, 436). 
For the foregoing reasons We should like to make it clear to the members of 
the Committee on the Judiicary that we consider it undesirable to enact into 
statute law any definition of a term, such as “price,” which is subject to factual 
determination. 
The Director of the Bureau of the Budget was advised that there is no ob- 
jection to the submission of this additional report on H. R. 2820. 
Yours sincerely, 


Py YTON Forp, De puty {tiorneyu General. 


Mr. Keating. Now, the gentleman from Louisiana was a conferee 
on a bill last vear introduced by Congressman Walter. I do not want 
to draw any inferences. I do not know whether they are the same, 
different, or what they are. Have you studied this? 

Mr. Wits. I have not studied this bill carefully, but I have read 
it and I can say that there is a difference between this bill and the 
other bill. 

Now, whether they are saying two things in different words but 
which will mean the same thing, I am not prepared to say now, but 
the bill does read quite differently from the one introduced last time. 

Mr. Keartne. As I remember, I agreed with your position and 
that of President Truman last time, but I am not sure that this is 
not quite different. 

The CnatrrmMan. That is unusual. 

Mr. Keatrine. Well, it does not happen too often. 

Mr. McCutiocn. The gentleman always agrees with the President 
when he is right. 
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Mr. Kearinc. Well, that does not give me much scope. 

The Cuairman. Commissioner Spingarn, we will be very glad to 
hear you. You have a statement. Do you want to read that statement 
or would you submit that for the record and then give us extem- 
poraneously your remarks ¢ 

Mr. Spincarn. If it meets with the approval of the committee, I 
would like to make a few brief prefatory remarks and then read the 
statement. I would like to say first that we appreciate very much 
the opportunity to appear before this committee. 

The Cramman. Will you state your name. 


STATEMENT OF STEPHEN J. SPINGARN, FEDERAL TRADE COMMIS- 
SIONER, ACCOMPANIED BY JOHN M. BLAIR, ASSISTANT CHIEF 
ECONOMIST; EVERETTE MacINTYRE, ASSISTANT DIRECTOR, BU- 
REAU OF ANTIMONOPOLY; AND JOSEPH S. WRIGHT, ASSISTANT 
GENERAL COUNSEL IN CHARGE OF COMPLIANCE, FEDERAL TRADE 
COMMISSION 


Mr. Spincarn. My name is Stephen J. Spingarn. I am a Federal 
Trade Commissioner. 

We appreciate very much the opportunity to appear before this 
committee. We did not have that Opportunity on the Senate side in 
connection with the conipal ion bill, S. 719, because the committee 
reported that bill without iT) hearings, and it has now been scheduled 
for floor consideration over there on August 2. 

Incidentally | Wilh tO Say that | have taken thi liberty of bringing 
with mie three members of our stal who are here in the first row, 


Mr. Everette MacIntyre, who ts assistant director of our Bureau of 
Antimonopol) : Mr. Joseph Wright. who Is assistant veneral counsel 
of the Commission: and Dr. John Blair, who is assistant chief econ- 
omist. These gentlemen have had a total of about 50 years you 


would not believe it from looking al them of experience. 

The Crammman. You mean to tell me Mr. John Blair is over 50? 

Mr. SprncArn. A total, Mr. Chairman. He is the junior partner 
on the teal, | thi ik. About oO years ot expel lence with the antitrust 
laws and about 40 of those vears w ith the Federal Trade Commission. 

I have had 8 months with the Commission, so you can see why I 
ah olad to have them here behind mie. 

I would like to make a few prefatory and summary remarks. This 
hill, H. R. ZOZVU, seeks to write into law the decision of the Supreme 
Court in the Standard Oil Company versus Federal Trade Commis- 
sion case last January. As has already been mentioned, that was a 
close decision. 

It was a 5 to 3 decision, and actually since Justice Minton, who 
had agreed with the minority, had written an opinion in the lower 
court when he was on the court of appeals, which was in accordance 
with the minority opinion of the Supreme Court, since he, for obvious 
reasons refrained from participating in the decision, it 1s safe to 
assure that the Court lines up 5 to 4 on this matter 

It is worth noting, perhaps, that Chief Justice Vinson was in the 


minority on this case, 
Mr. Krearinc. Who were the others on the minoritv ? 
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Mr. Sprncarn. Justice Reed wrote the dissenting opinion and 
Justice Black, as 1 remember, was the other minority member, 

The Cuamman. The Chief Justice was on the minority / 

Mr. Sprncarn. Yes, sir. Now the issue in that case was whetlx r 
when the Federal Trade Commission brings charges of unlawful 
price discrimination, and further makes a showing that those price 
disc riminations have resulted or will probably res lt or mav even 
certainly result or may in fact have already resulted in substantial 
Injury, serious injury, to competition or even destruction of compe 


tition, that it is nevertheless a comple te defense to those ivges fol 
the seller to make a showing that he was meet ho Ompetitior , 
good faith 

Mr. Keating. An affirmative showi1 o, 

Mr. Sprncarn. Yes. 

Mr. Kearing. The burden rests with him to she that. 

Mr. Sprncarn. Under the Supreme Court ce mn | 


would be true. 
Che CHatmman. How could there be eood fa i ther 


a monopoly 

Mr. Spincarn. If the inevitable 1 It of the discriy ition W 
monopoly, good faith would still be a defense und . 

The CHarrmMan. low can wood f: th be e stent 4 

Mr. Stevens. Are you not referring to a proceeding li m2 
of the Robinson Patman Act so it would not be a def e if the pro 
ceeding were brought under the MONOPCLlLy PTrOVIslo ee 


Act ? 
Mr. Sprvcarn. I am not assuming that the 
ripened, vou unde} tilhid. | tit) 


1 
a snowing that the evita 


tinued Will be MOnOpoly. Nevertheless m it l ’ | 


‘ . . ' 
faith Would be A oOniptiets 
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Mr. Sprncarn, No; where there is only injury to a competitor. 

Mr. Bernuarpr. In other words, injury to competition is, in your 
langut ige, Synonymous W ith injury toa competitor ! ¢ 

Mr. Sprtncarn. No. Injury to competition means something more 
than injury to an individual competitor. It may be demonstri ited by 
showing injury to a number of competitors, of course. 

Mr. Kearine. But do you think injury to competition would re- 
quire showing injury to a number of competitors as op posed to one 
competitor ¢ 

Mr. Sprincarn. That would be the ordinary way of showing it. I 
would like to say, however, that in the act the words “injure competi- 
tion” refer to injury to competition with a particular person, rather 
than injury to competition in a line of commerce. Injury to competi- 
tion with a particular person will usually be of less importance than a 
substantial lessening of competition in a line of commerce. 

Mr. Wiis. Let me ask you this question on that point you just 
brought out there. Suppose a seller goes into a community and prefers 
a group of buyers over others, having nothing to do with cost features. 
Assume that he does prefer a group of customers or one customer over 
others. 

Then a competitor of his, seller B, not knowing the background 
of seller A’s actions, goes into that community and pleading good 

ith, follows suit, and suppose that goes on so you have three or 
a or five or six sellers doing the same thing all in a chain depend- 
ing upon the original action of seller A, and suppose those acts result 
in monopolistic and unfair practices. 

Still I understood you to say, and I agree with you, that Mr. B, 
or C, or D, or E could plead his good faith and absolve himself even 
though the practices of all result in a monopolistic practice. That 
is what you said. That is correct, is it not ? 

Mr. Sprncarn. That would be true if the first price they were all 
meeting was unlawful, and they had no reason to know that it was 
not lawful. 

Mr. Wituis. So your statement that you just made and with which 
L agree is that although the result of the action of all would be repre- 
hensible and monopolistic, still by showing good faith in this chain 
of events, this practice could not be stopped until it has resulted in 
injury to the trade. 

Mr. Sprncarn., Correct. 

Mr. Stevens. Mr. Commissioner, in the case put by the Congress- 
man from Louisiana, did not the first seller have an unlawful price? 

Mr. Sprncarn. Well, that, of course, was not clear. I tried to make 
it clear in my answer. 

Mr. Stevens. I wanted to be sure that the Congressman understood 
that. 

Mr. Sprnearn. If the subsequent competitors did not have reason 
to know that that price was unlawful, they could meet it in good faith. 


Mr. Srevens. If they did know that there was a discrimination, 


the result would be the opposite, is that correct ? 

Mr. Sprncarn. Incidentally it would be very difficult for them to 
know that without having recourse to the books of the first competitor, 
which they would not have. 

Mr. Wituts. ‘What you say is implied in my question that the parties 
down the line are innocent, but still the net result is that you could 
not touch them, and monopoly is going on, isn’t that so? 
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Mr. Srrncarn. Yes. I think you have raised an interesting ques- 
tion, Congressman. The Supreme Court decision and the bill pro- 
vide that you can use the good-faith defense only to meet a lawful 
price, a price that you know is law ful Ol have no reason to know is 
not. Now that seems to depart from all the customary rules of self 
defense. 

In other words, in ordinary law you cannot commit an unlaw ful act 
to retaliate against a lawful act, but if a man assaults you with a 
deadly weapon and shows every indication of an intention to kill or 
wound you, you have the right to use such force as may be necessary, 
including retaliating witha deadly weapon and shoot Ine him. 

Here is a situation where if competitor A. a small-business man 
say Louisiana, is following a perfectly lawful and nondis riminator. 
pricing practice, a larger competitor from outside may go in and by 
meeting his price and by a discriminatory meeting of his price may 
attack and put him out of business, but if the first man’s price was un 
lawful he could not do it, so it really reverses the usual rule of law in 
that respect. 

Mr. Bernuiarpr. Mr. Commissioner, you have two situation One 
is where you are meeting a lawful price and one is where you are meet- 
ing an unlawful price. 

! would like to ask you in connection with the latter whether or not 
the Federal Trade Commission subscribes to the view which was ex- 
pressed—and I thought when I read it that it was a very novel view- 
in the minority report of the Senate Judiciary (Committee this year 
that it should be more logical to permit a seller to meet an ill oal price 
in good faith and be absolved. 

Mr. Spincarn. I cannot say that the Commission as a w iole sub 
scribes to that view because they have not passed on that. I can say 
in my own mind, speaking personally, that I find a certain lack of 
logic in the opposite result. 

Mr. Bernuarpvr. Can you apply what you have just said, for ex 
ample, to the set of facts presented in the Staley case ¢ Staley, you 
recall, copied the price svstem of the Corn Produ ts Co. 

Mr. Spincarn. The Staley case involved a situation where Staley 
Was not meeting an unlawful attack by Corn Products. Quite the 
contrary, In an imitative fashion he was taking advantage of their 
pricing system and copying it totally to enhance his price rather than 
to meet the lower pric e ofa competitor. 

Mr. Bernuarpr. In other words, you apparent 
to permit good faith as a defense where a person is attacked. 

Mr. SprnGarn. Where you are attacked yourself, but in the Staley 
case, the analogy would be this: If somebody goes into your neigh- 
bor’s house and burglarizes it, that is no justification for you to go 
into the same house and burglarize it. That is not an attack on you. 
You see V hat | mean’ ‘That was the St ley case. Both Staley and 
Corn Products were attacking the consumer, not each other. 

Mr. Bernuarpr. I believe the facts were that in many of the same 
areas Corn Products Co. and the Staley Co. had customers. Assuming 
that Corn Products Co. had been first In using Its basing point price 
system, then wouldn't it have been a defensive move o1 the part ol 
Staley as a cood faith seller to have copied the competitor's price ¢ 

Mr. SPINGARN, | do hot think SO, because the average net result was 
to enhance, to increase the price rather than to lower it. Well. that is 


ly would only lke 


a digression. 
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Mr. Stevens. I wouk | like to ask one que stion on an earlier point 
just to clear up the matter. You stated that this monopoly problem is 
serious because you can only proceed aaginst monopoly under the 
Sherman Act after monopoly is achieved. Is it not true there is a 
provision in the Sherman Act which allows prosecution for attempts 
to monopolize and for restraints of trade which may result in mo- 
nopoly, and good faith cannot be a defense against such prosecutions ¢ 

Mr. SPINGARN. Yes, that is true, but I do not know that the Sher- 
man Act has proven an effective weapon against incipient monopolies, 
and that isthe Very reason that the Federal Trade ¢ ‘ommission was set 
up and the ¢ ‘layton Act and the Federal Trade Commission Act were 
passed, 

The CuarrM AN. Sup pose you proceed with your statement now, Mr. 
spingarn. We hh: ave some ZOU withesse Ss sc hedule d fol this | il] and 
do not want to unduly prolong our hearings. 

I do not want to cut off members from asking questions, that is not 
my purpose, but I think it might be well if you get your statement 
out of your system, if | might put it that Way, al d then we will follow 
up ith questions. 

Mr. Spincarn. May IT make a few prefatory remarks. They are 


rea \ SUnUnATIZING mV statement ind | think t| ey will he hie Ipful. 


The statement was made last week on the floor of the Senate by a 
ra stinouished Senator that th ~ bill. or rathe thre senate counterpart, 
S. 719, which is similar but not identical, simply Was enacting into 
law the Supreme Court decision, and that it was not for the Congress 
{ question the advisability or nonadvisability of that decision > that 
to o in etfect would show a lack of confidence in the Supreme Court. 

Now I vy tL very respectfully to clisagree w 1 that In the first 
| { k that this bill as I will iltemptl to demonstrate in the 
tatement—goes substantially bevond the Supreme Court decisior 

\ I VTING,. You hientl the House ly |] is We 1] ‘} the Sserniate li] ¢ 

Mr. Srrxcarn. Correct, and, secondly, the Supreme Court of the 
{ is ites | cle if wl i hie lay \ Chay é } } 

m 0 Was t onevressiona!l tent ot 
I not, as the minority specifically pointed « nf u 
nyLiority is frequently pointed { ot he 17 { ‘ 
4 tie ot e Suprem Co) rt to de le vhe . . 
her t] O l nation i] Hol Vv. Phe, re ittel tine ) 

t | e ct wress i} intent nal y tthe] ts) 

Now as I see it. the f on of t] manmritte nd the { on of 

Congress ore than that It io decide whet QO} it this is 
ound national policy md not merely whether o1 ot a pre-existing 
iw menns such-and-such or so-and-so. 


The Crarreman. Well, we have considered numerous bills which 
! nh counter oe decisions, notably the bill onered 
to off-et decision in the Southeast LU nderwrite) ense ere e 
passed an interim bill concerning msurance con paliles. We have 
considered bills with reference to minerals under submerged lands 


which run counter to the Supreme ( ‘ourt decision. 
Mr. Srevens. Commissioner Spingarn, the remark in the dissenting 
opinion is the remark which says even though the position of thi 


— 
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Federal Trade Commission would tend to wenke 8 compet tion. never 
theless 1f Was not the function of the Court to determine what the wise 
policy would be but rather to determine what Congress had intended. 
Is that what vou referred to ¢ 

Mr. Sprncarn. That is correct. Now, secondly, the Federal Trade 
Commission was set up in 1914 by the Congress. You will 
that the Sherman Act had been passed in 1890; that while it had 
ipproved avery valuable legal procedure imainst mol opol es, that it 
still had not proved the complete answer because it w very ditheult 
to prove monopoly ind you we re often locking thi 


was stolen. 


Phe Cramman. Did you say it passed m S90 ¢ 

Mr. Spincarn. The Sherman Act was passed SO 

Phe purpose of the Federal Trade Conn on Act d the Clayt 
Act, which were passed th a month of each other mm 1914. was to 
hammet! way at practices i the heiplencs } f permitted to 
come to ql tlo tf permitted to Grow, Would ripe nto Monopoly 
unfair methods of cor petition, deceptive a ind practices. and the 
Con =S10O \\ ( up | thy thy { oO} ot mpre o those 
practices 

Frankly, I could not say t] it the Commissio had been a howl] oy 
success in that respect. Neither. I think. has it bee 1 fa ire Some 
people Say it has. The truth ts probal y somewhere in betwee 

The fact remade: that the fleures show that there has beet 1 steady 
ncrease 1) econo! concentratro th ountry ‘ e Com 

( \ ‘ }) ] ) thre ¢ rit ~ rT i irag 

1 if ( ( { t \ ‘ Pe] | j 
not existed I ( ive ot stopped I 

In 1909. a few vears betore the Commissio ‘ , ‘ ple 

rvey showed that the 200 largest nonhnal , 

irevest b hie md Mdustricl Wipaliles nn Chie | ( 
tion over 53 percent of the total assets of all such com} ’ 

Mr. Wiis. Are you saving that this woul 
pol \ 4 

Mr. SprIncarn. Yes. sir. 

Mr. Winns. Are you going to hammer away at that vour st 
ment somewhere ¢ ; ) 

Mr. SprinGcarn. Yes. sir. In 1929 the lead ne on nies had 
tlmost 48 percent of the total] issets of all such co pen ‘ Ly +) 
they had alm t oo percent 

Now. unrortul itely, those fieures do not rn further thay that. 
but our economists tell me that there is every reason for thinking that 
the index of inereasing economic concent itio} has eone up materially 

nee then, and that it particularly accelerated during World War If 
ind it { : proba! IV OW percent o1 vell over 6U percent for the 


comparable figure now. 

We are going into a period of defense mobilization which may last 

10, “0 years, May last the re t of the lives of every mal here as far 
is we know at this moment Phe experience of World War II shows 
that concentration nmcrenses very fast dur re suc! periods 

The Caiman. Mr. Spingarn, vou will forgive me, will you? I 
must try to expedite the hearing. Otherwise we will be here for many, 
ahs days. We have son anv othe chores to attend to, so torgive me 


if ldoask you to go right into your statement. 
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Mr. Sprncarn. All right, sir. 

The Commission strongly urges that the committee does not approve 
H. R. 2820 in its present form. We are convinced that the bill would 
definitely weaken the Commission’s ability to stop price fixing com- 
binations and other monopolistic and oppressive practices. 

H. R. 2820 is in two sections—the first amending section 5 of the 
Federal Trade Commission Act and the other amending section 2 of 
the Clayton Act. At first glance, the sections appear to be identical, 
but actually they are addressed to two wholly different problems and 
would have quite different effects. Section 2 is, except for a definition 
of price, identical with S. 719, the McCarran bill, which was recently 
reported out of the Senate Judiciary Committee and is now pending 
for consideration in the Senate. It is going to be taken up there on 
August 2 and 3. It relates to the “good-faith defense” to a charge of 
price discrimination under section 2 (a) of the Clayton Act and its 
sponsors in the Senate have stated that its sole purpose is to write into 
the statute in clear and unambiguous terms the decision of the 
Supreme Court in the recent case of Standard Oil Company v. FTC 
(340 U, C. 231). 

Section 1 of the bill. however. provides that nothing in section 5 
of the Federal Trade Commission Act shall prevent a seller, not act 
ing pursuant to combination, conspiracy or agreement in restraint of 
trade, from reducing his price in good faith to meet the equally low 
price of a competitor, providing that a seller shall not be deemed to 
be acting in good faith if he knew or should have known that the price 
being met was unlawful. 

Mr. Keatine. Now, that has no counterpart in the Senate bill. 

Mir. Sprncarn. No. The Senate bill merely amends section 2 of the 
Clayton Act. In our opinion, however, Congressmen, under the usual 
rules of statutory construction it would be unnecessary to amend se 
tion 5 of the Federal Trade Commission Act if vou amend section 2 


of the Clayton Act. In addition we think this woes De vond section Y, 

The CHAIRMAN. You mean section 1 of the Walter bill? 

Mir. Sprncarn. Of the Walter bill: ves, sir. 

| eall vour Parcs ular attention to the bact that the lat vuagce of sec 
tion | does not re] ite toa defense against a ¢ harge of pl »d cTimina 
tion if piace 3 completely bevond the act, whatever the basts oft the 
charee, any situation in which | seller reduces his pl ice TO meet t] ut 
ofa competitor, except where it can be shown mite pe dently that such 
sell ris acting pursuant to ecombit ation or agreement 


Mr. Berniarpr. At that point, Mr. Commissioner, 1 notice in th 
language vou just read you omit reference to the term “good faith,” 
which is, after all, in the language of section 1 of the bill. 

Now assuming that “good faith” were in the context of vour remarks, 
do you Suppose If would be yp ssible for Slit h a practices to be engaged 
In that would be monopolistic or deceptive or fraudulent or oppressive 
or any of those other terms which are found in the Federal Trade 
Commission Act ? 

Mr. SPINGARN. Yes. You mean where Pp ice CISC! Imination was ho 
involved, other than price diserimination. 

Mr. Bernnarpr. In any kind of— 

Mr. SpINGARN. Yes. I think the most likely case would be that of 
the so-called fighting brand where a seller has a premium article, say 


a vacuum cleaner which he sells at, say. $79.50. and down in Texas. 
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let us say, a local manufacturer is selling a vacuum cleaner a good deal 
cheaper. 

The big seller does not want to reduce the price on his preniluti 
brand which is widely advertised. It might create repercussio 
among his customers elsewhere if he did; so he puts out what is called 
a fiehtine brand, you see, a cheaper arti le. i! dl he nvades the ter! tory 
of the smaller producer and meets his competition, sells at the sai 
price, Whatever it is down there. You see, there is no price disecrimina 
tion. 

Mr. Bernuarpr. Are the goods of like erade and quality ¢ 

Vii. SprnGARN. Ni 

Mr. Keatrine. Do vou consider that good faith’ Isn't he acting 
good faith in trying to ret more business / 

Mir. SPINGARN. Not if the intention and the inevitable result 
drive t] 
Mr. Kearing. If he intends to drive the competitor out of busines 

then he not acting in good faith: he é 

Mr. SPINGARN. Wi if the question is how do vou show x od fait! 

Mr. Keating. The mere fact he is out for more business certainly 
is not an indication of bad faith. ; 

Mir. SPINGARN. No The mere fact that he is out fo more OoOusiness 


ne competitor out of | sIness down there, 


Is nota Mia tion of bac faith, | 2 it that vood taith is a 


very nebulous concept, that one important consideration which should 
be taken into account in determining good faith is the effect of the acts 
involved. 

The Cuairman. Must not the accused show the good faith? Tf it 
difficult, the burden is on him. 

Mr. SPINGARN. Well. our point isthat wm der the S ipreme Court 

The CuarrMan. You say it is hard to show good fa 

Mr. SPINGARN. No: it is hard to show lack of good tu . | 
would make it nearly impossible. 

Mr. Keating. That is not the point. He has got to show good fait} 

Mr. Spincarn. Under the Supreme Court opinion, that probal 
would be true. 

The Cuatrman. That is why I queried before ; 
in the negative. . 

Mr. Spincarn. Let me say this: Under the Supreme Court op 

; but the 

to the construction—the bill. I mean—the Walte ends itself 
to the construction that it has shifted the burden from the 1 tn 


Mr. Chairman. that would probably be true. 


i elias TS¢ 


i 
ing the good-faith defense to the Federal Trade Commission. 

Mr. Keatinc. Mr. Walter is willing to change that. If vou hav 
language to indicate that. he has already SaVs e feels the pDurce 
should be on the defendant. . 

The CHatrmMan. To what effect is the language on page ®. lines 
and 3. “that a seller sha not be deemed Lo have ! ed hn good ta 


if he knew or should have known that the lower price which he met 
was unlawful”? Can that be stated affirmativelv rather thar 
tively? Would it make anv difference ? 

Mr. SPINGARN., Well. let me sav t s: t] at it would certain 
Improvement 1 the bill. Noon e would ga hsayv that. \ 


clear With whatever tal lage Was approp! ate, the burden w 
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seller to establish good faith and not on the Federal Trade Commis 
sion to demonstrate bad faith. 

Mr. Keating. Have you prepared language / 

Mr. Sprncarn. We have in our formal statement language which 
goest for substitution for this bill. It voes further than this 
point, you understand. 

Mr. Ky ATING. You may Lo further than this committee would be 
willing to go. Does it include meeting this problem of showing 
clearly that the burden would be on the defei dant. the lay ouace that 
you have suggested / 

Mr. Sprncarn. We believe it does. 

Mr. Witson. Mr. Commissioner, what would be wrong in law. 1 
rally or in any other way, in the case that you just stated / 

Mr. Spincarn. You mean of the fighting-brand case ? 

Mr. Winson. That is right. 

Mr. Keatine. Going down into Texas. Don’t forget that was part 
of your example. 

Mr. SPINGARN. Wi lH]. | picked Texas because that isa fiehit ne state. 

Mr. Keatina. I like this idea of a northern manufacturer going 
dow n there for more business. 

Mr. WiILson. You stated, though. 1) the same connection that he 
had met the pri eof the local manufacturer ane 
hess, How ean you pul aman out ot business 


we stl 


1 put him out of busi 
by meeting his price? 
Don’t the two products tal doi their own merits 


Mr. Sprncarn. I will tell you. You have preferences for brands 


ind for manufacturers 

I mean a fellow who has a tremendeus advertising expenditure 
‘ tablishes certain preferences for his product wid ( Sable there 
Pare ireque! tly tO mamta premium pl es Tor ft me pro 

Lhiset Is to sav the ( smipbell soup Co.. for nstahce, ti hire? 
i few cents more a can fora can of soup than the NYC company that 
nobody evel heard of, although it isthe same o ide ana ¢ | 
ib ay nia utnaeturer who has} ince a fine name for | prod 
neeting competition, not mfreq ently drive o 
producers, 

Min STEVENS. Commissioner, are you i\ av | : I 
lis greater customer acceptal ce thag mother, if 1 ¢ ne cr] ie 
and quality ¢ 

Mir. Sprncarn. Sure, I think so. if that is a p 

Mr. Kearing. Are you saving that a man shot 


Mir. SprnGarn. No, no. 
Mr. Krarine. Of course. the fellow that advertis oing to 


vet more busime 


The CHAIRMAN. Lle only ! VWered the tate { pace \ 
(re ] tleman from Lexas. 
Mr. Krattna. I do not think he has answered 


\[r. Worse N. | do not think 0. either. 
Mr. Bernuarpr. In this particular scheme, 


oy The =e]] ho SChneme. cece pti hn ohn the part ol ‘ out-oT-t é 


manufacturer / 
Mir. SPINGARN. No. 


1 
Mr. Bernuarpr. He was not endeavoring to si ib prod 
public on the bas of it being hus 4} referred prov 
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Mr. SPINGARN, No: that is not the situation 
Mr. Ki ATING., ‘| hen, why did you 

had a brand name and 

take the manutacture 


1h lude 
he created a 


from 


, 
menaper 


norther) the 


POWER 


Stat 


29 


I am posing at all. 
that element that 
product ¢ Let us just 


e ot New York. 


he 


Mr. Sprncarn. I will tell you why I did that; because Mr. Bert 
hardt had asked me to give a situation in which price discrimibatlo 
would not be involved, price discrimination being under the Cl LVto 
Let wha et there would be a monopolistic oO} Oppress e practice 
volved W would come under section 5 of the Federal Trade Con 
mission Act, which section Ll of the bill covers, and I was trving t 
lve man example of that 

Let hit t I 0 What I am try er to \ It 
Tha rood | I ould be a defense Wi eer ) i¢ 1 

ould be dle fe Se 

We ao ( eieve tha ! OUW standing the ¢ fil Ol ( 
Sel le thie ! table result of s Wee Y COolpetit ood Th 
i { rimithatirol ho price to bring about a pre { ‘ 
ol Ohiperiitiohn or eve evel lly nevitabplyv re re Oly ‘ 
interests of the seller should outweigh the pul ntel In other 
words, let us put it this way. 

We say that monopoly is the monstet you al afte Keep Vou! Ve 
on the rat. ‘| hat. if monopoly is created DY evil and ! tel nT VV th 
prectators motives, it 1s still no owreater a monopoly Than monopoty 
created by benevolent and good men who are acting in good faith every 
step of the wav. , 

Mr. Srevens. Mr. Commissioner, is Tit ' 1) 
pose limited to it tvpe of extreme situation ¢ 

Ni sPINe iN No. 

Mr. Svevens. Or does it adopt ( atuto o « ( 
Strued the Morto Siiit case / 

Mir. Seprncarn. It provides that good fait omplete 
defense excep here the mevitable resul ol ! ed ! 

{ ere it n wood taith will be 1 Vy less 
competition or to tend to create a monopoly. 

Mr. Srevens. Is it “will be” or “mav be” 

Mr. Sprncarn. May be , 

Mr. Srevens. That has bee onstrued to} 

Nin. Spine NX. No: may probably be 

I] ‘CHAIRMAN May | ask it quest Ol is to thr ] 
let t Duttals may be considered’ Nov or 
> } Yo ive The Words on page l.“from redu price FOO 
Pail to meet the equally lOW price ot " no ( 

L tale { hat here th Duradel tO hte | ( { ’ ed ft 
OW [ils oO Til to meet the equal 1} | mipetite 

threat « ‘ 

Mrs Und guage is t Mr. ( 

Phe ( i On pag es 8 | o , 
Walter 

Mr. Spine ~. Yes 

Lhe ¢ {AIRMAN | it Is SO f ( 

ive SPIN RN No ? "4 do ot ti ] 
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The Cuamman. Let me follow with a question and then you can 
answer at length. Turn to page 2. You have the proviso, I am reading 


on page 2, lines 1 to 3 





Provided that a seller shall not be deemed to have acted in good faith if he 
knew or should have known that the lower price which he met was unlawful, 

That means. I take it. that the Federal Trade Commission would 
have the right to rebut by showing that he was not acting in good 
faith. Is that why that language is placed there and in that way; do 
vou know ? 
* Mr. Sprncarn. Well, the Federal Trade Commission would cer 
tainly have the right to rebut the allegwatio! ot good faith. 

The Cuaimman. I am just trying to get the meaning of this lan 
Pualre here. 

Mr. Ky ATING, You do not need any language for that. You do not 


need anv language to give the Federal Trade Commission the right to 
rebut. — 

Phe Cuamman. Why is that language in there ‘ 

Mr. Sprncarn. I will tell you, sir. The language there because 


the Supreme Court in the Standard Oil case ays that the Ot d faith 
defense could only be mace In meeting a lawful price or a com- 
petitor and not an unlawful price. 

Mr. Wiuuis. In that connection let me ask 7ou-— 

The Cuarrman. Why was it put in the negative then? Was it put 
in the negative because it was an indication that this was the duty of 
the Federal Trade Commission if you wanted to continue the ac- 
eusation avaimst t | e accused, fo. the Federal Trade Co) mission to 
show that it was not in eood faith ? Is that right ? 

Mr. Sprncarn. Yes; I think that is right. 
Mr. Winson. The very language here at the top of page 


very broad latitude when it Says lreading |: 


» olves vou 


As r shall not be deemed to have acted in good faith if he knew or should 


have known. * * * 

Could the language be any broader than if you could go into court to 
rebut his claim of good faith by merely showing that he should have 
known?’ You do not have to prove he knew it but that he should have 
in the course of business known it. 

Mr. Kearinc. The point is that that does not meet tl 
sioner’s point because his contention, as I understand it, is that he must 
not have the right to meet under a law ful provision. 

Mr. Witson. He goes further than that, I agree. 

Mr. KEATING. That is not enough for him to have known or should 
have known the price was unlawful. He must not do this even if 
it is a lawful price. 

Mr. Sprncarn. Not if the result is a seriously adverse effect on 
competition. , 

Mr. Winson. Of course, if you put that in the law, then you destroy 
the refense of eood faith. You Can show that it mn eht ultimately 

urt somebody else's business, why, then there would be no defense 
at all; isn't that right ? 

Mr. Spincarn. No, sir; I must respectfully disagree with you on 
that, Congressman. 


e Commis- 
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Mr. Witson. Don’t you agree that, to put it in that broad term, the 
Commission could find that any change in price would hurt somebody, 
a lowering of the price is bound to hurt somebody substantially ¢ 

Mr. Seincarn. We are not talking about injury here to an indi- 
vidual competitor. We are talking about a substantial adverse effect 
on competition in general. 

Mr. Wirson. I understand. 

Mr. Kearina. Ina particular community or all over the country ¢ 

Mr. Sprncarnx. It might.be in a part lar community or perhaps 


I should sava particuiar market area. 


Mr. Keatrne. To lessen the business of one man in one city lexas 


who mav be the only one in that place is a substar lessening of 
competitor f tl norther felloy come incl I l ot int to 
write noethiy here that would be a ble it the very ! is 
made tft trv vreat | eentler ron 1 | | tten 
differ, but on that veneral Dasic Pproposit1ol ve are irreenn 

Mir. SPINGARN. Yo now, It 0 s to me that it tbe helpful 
‘- 9 ower n actual instance of meeting competit ull uiV i 
good faith as injuring competition. We have some chart ere which 
are the result of an investigation made by the Federal ' le Com- 
mission, and if it is agreeable to vou, Mr. Chairman—it will only take 


a minute or two—— 

The CHarrMan. Go ahead. 

Mr. Sprncarn. I would like to ask Dr. Blair to explain those charts 
to you. I think they will illustrate it more vividly than I ca It is 
a pretty ( omplicated situation, 
The CHAIRMAN. Just give your name to the stenographer, please 
John. 
Mr. Buatr. Yes, sir: John M. Blair, assistant chief economist, 
Federal Trade Commission. 

Mr. Chairman and members of the committee, the inta ¢ which 


this chart was based were compiled isa result of a held Vestigation 
by the Federal Trade Commission in the year 194 The subject 
matter examined was discriminatory pricing in the bakery industry. 
IT might say for your information if vou have a let “1 questions 
concerning the discrimination which I shall deseribe. there is in the 
room Mr. John Baney, who was one of the two estigators who 
made th nvestivgation for the Federal Trade Com on in Mareh 
He was out i the field and saw vw it these a ! nations did 
tosmall Is ness, to competition, and to prices. 
The results of the investigation are summarized in the report of 
the Federal Trade Commission on the wholesale bakery ind ist) Vv sub 
tted to Congress on August 7. 1946. The charts that I have here 
ire merely reproductions of charts to be found that published 
\Iv. STEVENS Just to clarify. this s also the rene that referred 
toon page ¢ of the minority report on S. 719 ¢ 
Mr. Briarre. I do not knew what page it is referred to. but I t] k 
tis reterred to inthe nority \ PWS, VeS. SIT. 
Mr. Chairman, tn the first chart the diserin itions In two com 
munities illustrate the phe omenon with which we ar concerned. 
There were two big bakers located in Chicago involved this 








a2 STUDY OF MONOPOLY POWER 


all references I make will be to wholesale prices and breads of the 
same size—at the time of this investigation was 51% cents. That 
was the wholesale price at which this baker was selling bread in the 
city in which it was made—S!4 cents. 

The bread was shipped down to Kankakee, []., in a large truck 
and then was loaded into smaller trucks for delivery over various 





local routes. 

One of these trucks went to Donovan, Lroquois, and Sheldon, Ill.; 
and to Kentland. Brook, and Foresman, Ind.: and further east. After 
leaving Kankakee the bread was sold in the first four of these com- 
munities at a price of 9cents,a half cent higher than in ¢ ‘hicagwo, in line 
with the prevailing price of all bakers serving these towns, and, until 
it reached Brook, Ind. At Brook the price went down to 8 cents a 
pound, a half cent lower than in Chicago, where the bread was baked. 

Now why did the price of bread distributed out of this truck of thas 
bie Chicago baker go down to 8 cents? It went down to & cents 
because there was a local baker in Brook who had been selling bread 
ata nondiseriminatory, lawful price of S cents a potinic. 

Mr. Witt. To all his customers / 

Mr. Bruarr. All customers, 8 cents a pound. If you want to know 
anything about his bakery, Mr. Baney here in the audience can tell vou 
something about it. 

Now here is a small town, Brook. In comes this big bakery firm. 
It reduces its price to meet the local baker's price of S cents. On 
the basis of what is sometimes referred to as the principle of indiffer 
ence, it could be expected that the loeal baker would lose half of his 
market since there was no incentive in terms of price for the customer 
to prefer one seller as against the other. 

Actually, the local baker probably lost more than half of his local 
trade because in addition to the Operation ot prin iple ot indifference, 
the big baker had advertising, he had sales forces, he had aA variety 
of honprice inducements, all ot which enabled him to obtain a larger 
share of the market. 

Mr. Winson. You do not think the quality of the bread had any 
thing to do with it? , 

Mr. Briar. It so happens that this study was limited to bread of 
like quality. There were bakers covered in the investigation who 
did not make bread of approximately equal quality, and thes were 
excluded from the report, 

The Cuamman. What happened to the little baker 

Mr. Buarr. He went out of business. 

Mr. STEVENS. Dy. Bla I. do you not know whether the bread was 
of like ' 
Act 4 

Mr. BLAIR. Yes.sil it was of Ike erade and qual ty. 

Mr. STEVENS. You said they did not investigate the q rality of the 
bread. 

Mr. Buarr. No, sir. IT said the study was limited to those of like 


‘ 
— 


rrade and quality within the meaning of the Robinson-Patmay 


orade and quality. There night be some taste Tactors and so forth. 
but 
Mr. IX ATING, Bread is one of those thu vs VW hic 1't the taste tactor 


Is very lmiportant, 
Mr. Bruatr. That is right. sir. 
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Mr. KEATING, The people who pick up a loaf of bread here and a 
lonf of bread there, certain women will swear by loaf A. it is the on ly 
kind of bread, and it may be the same in quality technically. It ts 

hard thine to determine. ; 

Mr. Buarre. I realize it isa hard thing. But it must be remembered 


that the purpose of this Investigatio Wil to ceterh e whether ol 
not there was a violation of the Robinson-Patman Act. Hence the 
nvestigators attempted to exclude all of those cas might not 

«| p be fore the courts. 

Phe Cramman. What happened after the little fell . cadiieals 

oa @ 

\ 1 | little b ! ! I t , 
{ ( (> re 1 ‘ Lo j ‘ de ' , 
Ol i} PVA ive 

Phe CHAIRMAN 1) ‘ ‘ out te ar ‘ 

Nh Lot I | (iO ot rie or ‘ ] ; 
hop Atanv rate. he went out of b oF 

2. Wcsicsic, Ta fon eilchik atte tore ot 

Mir. Brarre. It might be that at the time of the d tio} ‘ 
as making no money at all, so whatever he makes now might be ar 


nerease, 


The CHairrmmayn. Did the consumers of Brook cont # teat the 


benefits of bread at S cents or was the price crensedt f 

Mr. BLAIR. 1) the case of this part cular com tv we do not 
know the answer to that question. | presume hot a Mine alata titel 
ot business anda. incident illy. thers were no oth local bake: 
the town—there would lhe nothing to hold the large baker down to 
this S-cent pl e¢ Phere would be no regso) Ww { o ke} ould 
not raise the price to 9 cents, which thev were charge ne ry the , 


rounding communities. 
Mr. Kearrne. Then another baker would start w 
Mr. Brat In Brook 7 


Mr. KEATING. sure. If they went hack te 1 Dp " ‘ t wa on 


high, then you would have another baker. 


Mr. Brarr. That is the same price that they are charging at St 
\) he, Popinean, Dono, tT, lroqu Ss. ahd Kentla al. hn none of these 
‘OUMIMNLULNAL Le aid the eX tence ot t hye -cenl Price {1} te The Ope 


ing of local bakeries. 
Mr. MeCutnocu. Are they the same-sized localities / 
Mr. Dy ur. They are all small souther [}linois cor Hie 
Vir. Bryson Mavbe the ventlen in from TI] anid tron 
| loe Reed, , 
Vir. Witsonx. You investigated t oy tter and vet vou do not know 
hether the big baker jumped the price of his bread after the litth 


tellow went out of business ¢ 
» 
» 


Mr. Brarr. Mr. Congressman, the purpose of the investigation was 
not to determine the ultimate effects on the pract eg pon the consumer, 
Phe purpose of the investigation was to determine whether or not 
there was a violation of the Robinson-Patman Act, specifically whether 
or not the effects of the price diset minations were - . te en) 


tantially lessen competition 
:, _— a" 


Mr. Winson. If he jumped the price of that bread, do you think 
that would have something to do with whether o1 not thev were acting 
in eood faith In reducing’ the pl ce of bread as Oppose | to the other 


towns where it was sold ? 
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Mr. Buair. The driver of the route truck and the superintendents 
up the line were asked about this practice. Why was there price 9 
cents, 9 cents, 9 cents, and then 8 cents as at Brook. The answer was 
in effect, “Our policy is to meet competition in good faith, and all we 
are doing in going into towns such as Brook is meeting competition 
in good faith. 

Mr. McCutxiocn. Dr. Blair, I would like to again go back to Con- 
gressman Wilson’s question. I think that is of the utmost importance. 

Mr. Wuson. That is the key to the situation. 

Mr. McCutiocnu. Yes; and you have only completed half your work 
if you did not get the answer to what happened after the baker went 
out of business. If I were the trial judge sitting on that case, that 
would be the thing that would be involved in the question of good faith. 

Mr. Buatr. We do have the answer on the next chart. 

Mr. Stevens. There is one important question before you go on. I 
take it, it was the position of the Commission that there was a sub- 
stantial lessening of competition when this local baker went out of 
business. 

Mr. Buarr. That was the position of some of the investigators. I 
do not know what the Commission’s position was. I was not with 
the Commission at that time. 

Mr. Srevens. Do you know if it would be? 

Mr. Bram. I have read the attorney examiner’s report—the inves- 
tigators’ report. They spent a great deal of time on this investigation. 

Mr. Srevens. Could you give us a “yes” or “no” answer ? 

Mr. Brarr. I am trying to get the answer to your question, Mr. 
Stevens, if I may. Generally speaking, they felt that if there had been 
just one or a few spasmodic discriminations against individual com- 
petitors that would have been one thing. But here this company had 
apparently adopted what was regarded as a systematic policy of mov- 
ing in wherever there was a low price, of going in and meeting it, of 
flooding the community with advertising, of utilizing s sales forces, of 
bringing in these various nonprice elements. Consequently—— 

Mr. McCuttocu. Just a moment. Were there any other competi- 
tors in that market, any other large bakers ? 

Mr. Buatr. No, sir. There was only the one large baker serving the 
town. 

Mr. Stevens. In order to shorten this, I would like to get an answer. 
Suppose this was the only case where there was this lowering below 
the Chicago price, the one town where a baker was driven out of busi- 
ness, leaving a monopoly for the big baker. In your opinion, would 
that result in substantial lessening “of competition or a tendency to 
create a monopoly ? 

Mr. Buatr. I would prefer that you ask a lawyer that question. My 
opinion is that of an economist, for what it is worth—that is, that it 
would not constitute a substantial lessening of competition—but if you 
had a systematic practice, a systematic policy of following that prac- 
tice wherever and whenever there was a low price of a local baker, then 
that might be a different question. 

Mr. Stevens. Isn’t the market for bread limited to the city in which 
this small baker sells ? 

Mr. Buair. The market, as far as the Chicago baker is concerned, 
covered this whole area. The market for the small baker was obvi- 
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ously limited to Brook, Ind., although he had served the neighboring 
town of Foresman. 

The Cuarrman. What is that other case you have? 

Mr. Briar. Just moving right on here, Mr. Chairman—— 

Mr. Bernuarpt. Before you 1 leave Brook, Dr. Blair, may I ask this 
one question that is fairly simple? The Commission apparently 
assumes in the case that the Chicago baker was meeting the competi- 
tion of the Brook baker because he matched his price. 

Now, you have also mentioned that the Chicago baker engaged in an 
extensive advertising campaign. I am wondering to what extent that 
advertising campaign was not the offering of an additional service 
in a way since it increased the sales acceptability of the Chicago bread 
to the consumers in those stores where the Chicago bread was sold. 

Mr. Buam. You are referring to provision 2 (e) of the Robinson- 
Patman Act having to do with equal services and facilities? Is that 
what you are referring to? 

The investigators on this case—they were principally lawyers, I 
might say—felt that although there was undoubtedly a substantial 
lessening of competition, there was not at that time a legal basis upon 
which the Commission could proceed since the Commission at that time 
was uncertain as to whether good faith was an absolute defense or a 
procedural defense. It was then beginning its work of testing that 
very issue by instituting the Standard Oil case. 

Mr. Bernuanpr. It seems to me in that case he was selling advertis- 
ing and transportation besides selling the bread. 

The CuHarrman. That would increase his cost and therefore the price 
should be higher. 

Mr. Bryson. Do you know if there was any difference in the taxes 
and licenses over in Indiana as compared with Illinois! That would 
make a difference. 

Mr. Buair. They would both be the same for the large baker and 
the small baker because they were both operating in Indiana. 

Mr. Bryson. He might have got a cheaper place. 

Mr. Briar. No; the large baker just distributed out of a truck, sir, 
that was going through these towns. He had no place of business in 
Brook. He just distributed to the local retail stores as his truck went 
through. 

The Cuairman. Let us goto your other example. 

Mr. Hiturnes. He had no rent to pay at all. He did not have ty 
meet a lot of overhead costs. 

Mr. Buatr. His rent was in Chicago. 

Mr. Keatine. He had less costs maybe than the little baker per 
loaf of bread. 

Mr. Bram. The investigation raises this question. How was it pos- 
sible for the big baker to sell bread at a lower price 100 miles farther 
away from the city in which it was actually made ¢ 

Mr. Witson. Efficiency and operation could have something to do 
with that. There are a hundred unknown quantities. 

Mr. Buatr. I do not understand that. I mean, Congressman Wilson, 
the rer of the big baker would presumably be at the place where 
the bread was made. It was selling—and presumably this reflected 
competitive conditions in Chicago—at 814 cents in Chicugo. 

Now, when it gets a hundred miles away and has to add the trans- 
portation costs to whatever were its production costs, its pric e drops 
to 8 cents. 
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The Cuairnman. Undoubtedly the conditions in Chicago forced him 
to sell, the competitive conditions in Chicago forced him to sell, his 
bread at 814 cents a pound. 

Mr. Buatre. If he could sell bread, Mr. Chairman, at 8 cents in 
Brook, why couldn't he sell it in Chicago at that price / 

Mr. Stevens. As an economist, Dr. Blair, is it not often true that 
when you increase your production beyond a certain level your unit 
costs go down ? 

Mr. Buatr. Why doesn’t he sell it in Chicago’ Mr. Chairman, the 
fact of the matter is this little baker was driven out of business. He 
was a troublesome matter. He had an 8-cent price. 

(Subsequently, Dr. Blair inserted in the record the following quota- 
tion taken from the records of the Commission’s field investigation of 
this price discrimination against the Brook Bakery :) 

The Brook Bakery has been in business in Brook, Ind., since the year 1908, 
It manufactures a full line of cakes and sweet goods and prior to about May 
of 1942 buked a 1)4-pound loaf of white pan bread, which it sold in Brook and 
hearby towns at a price of S cents, the retail price being 10 cents. This loaf 
was changed to a 1-pound loaf on about May 1, 1942, the 1-pound loaf being sold 
at the same prices as was formerly charged for the 144-pound loaf. The reason 
for this change in weight was because of the tremendous increase in the cost of 
ingredients, labor, etc., which factors made it impossible for Brook Bakery to 
manufacture a 14 -pound loaf, sell it at S cents, and show a profit on the sale. 
This company questioned whether or not X Company, which manufactures its 
bread in Chicago, transports it to a warehouse in Kankakee, TL, and from 
the Kankakee, TIL, warehouse transports it to Brook, is not selling its bread 
below cost. It was pointed out that proposed respondent's methods of delivery 
required transporting of its bread a distance of over 100 miles, where it is sold 
at a one-half cent cheaper price than is obtained for the same loaf in Chicago 
where it is baked. 

The proprietor of Brook Bakery * * said that he formerly had all of 
the business in Brook and nearby towns and this business has now decreased to 
the point where only a few loaves are sold each day, and the bakery could not 
operate profitably on this volume were it not for the cake and siweet-goods busi- 
ness. |Emphasis added. | 

At some time between the preparation of this report and the present date, 
July 11, 1951, the Brook Bakery went out of business.’ 

He was driven out of business, and I think all of you gentlemen are 
familiar with that phenomena. Continuing our examination of this 
same chart, the truck after leaving Brook proceeded further east to 
these next communities, Foresman, Goodland, Remington, Wolcott, 
and Seafield. 

The CHarrman. Let us get the other example. The hour is get- 
ting late. What about this other example you have here? 

Mr. Buiatr. Yes, sir. 

Moving farther and farther away from Chicago, we get to Reming- 
ton, Wolcott, and Seafield, and what happens? ‘The price goes down 
again to 8 cents. 

Why? Because there were local bakers in the nearby communities 
of Rensselaer, Lafayette, and Monticello who were serving Reming- 
ton at an S-cent price. 

According to the report in 1943, the effect of the big bakers match- 
ing the local baker’s price was to force the latter to withdraw from 
the Remington, Wolcott, and Seafield market. 


1The Commission's first report insofar as it relates to the above field investigation of the 
situation in Brook, Ind., is quoted in full at p. 45, infra 
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The local bakers were knocked out of that market, so on this chart 
you have one baker forced out of business entirely; you have three 
other bakers forced to withdraw from the area in which the price dis- 
crimination by the big baker is taking place. 

The type of situation illustrated by these examples is of crucial 
importance in the consideration of the proposed bill. As I said at 
that time the Commission was just beginning its work in the Standard 
Oil of Indiana case to determine whether good faith is an absolute 
or a procedural defense at the time the investigators, the lawyers in 
the Commission were operating on the premise that good faith was 
a complete defense. Hence, they concluded that, although competi- 
tion was undoubtedly injured as a result of this systematic practice, 
nonetheless there was no evidence to show that the discriminations 
were not made in good faith to meet the equally low price of a com- 
petitor. Consequently, the Commission took no action in these cases. 

Mr. Bernuarpr. Would this bill change that situation / 

Mr. Buatr. No, sir: it would freeze it. The Commission in its argu- 
ment in the Standard Oil of Indiana case contending that it could 
prevent price discrimination which injured competition even though 
they were made in good faith. But the Commission lost by, in effect, 
a 5-to-4 decision. 

Mr. Kearing. Then you do not want frozen into a statute the pres- 
ent law as enunciated by the Supreme Court 4 

Mr. Buatr. That is the position of the Commission in its state- 
ment on this bill. 

Mr. Keating. Let us be frank about it. That is in the hope that 
when the Court changes you can convince the Court to switch the 
other way. 

Mr. Bratr. No, sir; the Commission has made in its report on 8. 
719 an affirmative recommendation for legislation which it wishes 
to see adopted. 

Mr. Kerarine. In other words, you would like to ask us to freeze 
into law, in effect, the minority view in the Supreme Court: is that 
correct 4 

Mr. Bram. The Commission's proposed amendment would enable 
the Commission to proceed against discriminations ot the type that 
Il have deseribed where the Injury is to competition as distinct from 
injury to competitors. Where only individual competitors are i} 
jured, the Commission would accept the doctrine of the Supreme Court 
that good faith should be a complete defense. 

Mr. IX ATING, So, you do not go so far as to freeze into law the 
minority opinion of the Supreme Court 

Mr. Buatr. No, sir; the proposal of the Commission is a compro 
mise: it really is. It isa compromise position between what is pro 
posed here in the bill and 

The CHAIRMAN, What about the consumer in cases of that type ¢ 
As I view it in the cases you have given us thus far, the consume 
might be benefited ; but, as against the benefit to the consumer in those 
small localities, the baker or the bakers suffered grievous injury. In 
one case he was forced out of business. In the other case the activities 
of the bakers were curtailed. We have to weigh the advantages 
against the disadvantages. That is what we have to do. . 

Mr. SPInGARN. May I say this, Mr. Chairman. I do not believe 
generally speaking, the consumer Is benefited by this. (Quite the 
contrary. 
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The Cuatrman. That is why I asked the question before. As to 
whether or not after this was over the big baker from Chicago in- 
creased his price in the village of Brook, and I did not get an answer. 

1f the price remained the same, the consumer benefited. If the price 
went up because of the fact there was no competition and the big 
baker from Chicago had a free rein there and he could raise his price, 
that is another story. He may have been able to raise it, but did he? 

Mr. Bratr. Mr. Chairman, in all humbleness may I ask your per- 
mission to answer your question by a specific example where we do 
have the facts. Now we did not have all the facts in this specific 
question in the Brook case. I am sorry. 

Mr. Srevens. Mr. Chairman, one very brief question. Is it not 
true that the chart which you have taken away and which apparently 
is not to be in the record—that there were 4 bakers who went out of 
business and there were 75 or 80 dots on that map / 

Mr. Buatr. No, sir. ‘There were many other price discriminations 
with serious effects on competition shown on this chart, of which I 
have called attention to only a few. My time is limited. 

Mr. Srevens. In general, there were a number that went out of 
business; is that it? 

Mr. Buarr. Oh, yes, sir. Here way up in Zion, IIl., the price was 
reduced to 8 cents, as at Brook. There are quite a number of other 
discriminations shown on the chart, but owing to the fact that my 
time is limited—— 

The Cuairman. In other words, can we draw the conclusion from 
that chart that those black spots on that chart indicate places in those 
two States where small bakers were either driven out of business or 
their activities were curtailed because of the coming in of this larger 
Chicago baker who reduced his price to a price under that which was 
charged in the environs of Chicago? 

Mr. Buarr. Precisely. Not all of the dots indicated that, but some 
of them. 

Now, Mr. Chairman, I will try to be brief with this other illustra- 
tion. This is the same general area and the two Chicago bakers plus 
one additional from Detroit who shipped down into this area. The 
chart is principally concerned with events that took place in northern 
Indiana. 

Mr. Chairman, there is a local baker, there was a local baker at La 
Porte, Ind. The local baker at La Porte, Ind., has been a well-estab- 
lished baker and he had an 8-cent price. He served these communities 
around him, Dillon, Hudson Lake, Rolling Prairie, Stillwell, and 
so on, 

The big bakers came in and met his price at that point, including 
the baker from Detroit moving west, although the Detroit baker was 
selling his bread at a higher price in communities closer to him. 

He was selling at a 9-cent price all along this area until he got to 
this circle, and there we find he reduced to an 8-cent price to meet the 
price of the local baker at La Porte, a competitive and lawful price. 

Mr. Wituts. What was the Detroit price? 

Mr. Buarr. Nine cents, sir. The Chicago price was 814 cents. Then 
they reduced their price to 8 cents when they reached the area of the 
local baker. 
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Now, the invasion of his market seriously injured this local baker. 
He had been a well-established baker. He was not a fly-by-night 
operator, a little hole-in-the-wall shop or anything of the kind. 

Mr. Keatinc. He had a monopoly until the outside fellow came in. 

Mr. Brarr. If you want to call it that, but he was selling at a much 
lower price than the outside fellow. He was selling at the price of 
8 cents, and the outside fellow was selling at a 9-cent price. He was 
selling at 9 cents in Detroit and at an 8-cent price more than 100 miles 
away where the local baker was located. 

What happened? The invasion into the local baker's territory in 
La Porte so reduced his business that, as one of you gentlemen ob- 
served, obviously his overhead costs went up. His volume went down 
and his overhead costs went up. 

He approached the large baker and in effect said, “You are murder- 
ing me. My overhead has gone up and I am losing money. How 
about a 1-cent price increase for bread ?” 

The big bakers said, “No; we won’t go along on any such basis.” 

That would have brought the price up from § cents to 9 cents. 

Mr. Kratrnc. In other words, the small fellow made an illegal pro- 
position to the big fellow. 

Mr. Buatr. Perhaps so, although I am not sure the question of-—— 

Mr. Hines. It would have been illegal for the big baker to abide 
by the request ? 

Mr. Buatr. Well, I am not going into the question of collusion here 
because I am trying to use this illustration to provide an answer to 
the question raised by the chairman as to the effects of price dis- 
crimination on the consumer. 

The CHarrMan. Get to the point. 

Mr. Buatr. The big baker said, “We will go along with you if you 
raise the price 2 cents; that is, if you raise it to 10 cents.” 

Well, the local baker had practically no alternative. Such was the 
effect of that price discrimination. It so reduced the economic power 
of the local baker that the large baker was able to obtain a price 
not 1 cent but 2 cents higher in the area than before the discrimination 
was made, 

The CHuamman. There would be no good faith in that case. 

Mr. Buarr. Mr. Chairman, as the Commissioner has pointed out, the 
problem of proving good faith is a formidable one indeed. 

Mr. Keatine. Did you prosecute him ¢ 

Mr. Buare. No. sir: we did not. 

Mr. Hittites. He violated the law. 

Mr. Buair. There was a question of interstate commerce which, of 
course, is required to invoke the Federal antitrust laws. The practice 
might come under the State law if they had one. 

Mr. Keatina. If he got his flour from somewhere besides the State 
he was in 
Mr. McCutiocn. What happened to the price of bread in Detroit? 

Mr. Buarr. All this time it stayed at 9 cents. 

The Cuamrman. Did they agree to that conspiracy to raise the price 
2 cents? 

Mr. Brartr. The small baker eventually gave in. 

The Carman, So the consumers then had to bear the burden of 
the additional price. 
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Mr. Buatr. That is right, and that is what price discrimination is. 
It isa weapon, an instrument. 

Mr. Keating. It is clearly illegal. Didn’t any Government agency 
go after him? : 

Mr. Buair. No, sir. Mr. Congressman, you know as well as I know 
that there are thousands of illegal discussions of prices going on at this 
very moment in the United States that are in violation of the—— 

Mr. Keatinc. But here is one where you spent a great deal of money 
making an investigation. You sent investigators out there; you found 
these illegal facts. Did you doanything / 

The Buarr. The Federal Trade Commission did nothing on the con- 
spiracy grounds because, I believe, of a lack of interstate commerce. 

Mr. Keatine. On the little fellow? You could go after the big 
fellow ; could you not ? 

Mr. Buair. You have to prove conspiracy. 

The CHairMan. I want to say this as long as the gentleman has 
injected those remarks in the record. Maybe if people on one side of 
the aisle would be a little more liberal and not so niggardly in their 
appropriations, the Federal Trade Commission could do a better job 
than they are doing now. 

Mr. Kearine. They sent fellows out there and spent a lot of money 
for apparently nothing—a complete and absolute waste of time. They 
find an illegal situation and they do nothing about it and they come in 
here velping about a lot of situations that are not illegal. Now here is 
one where they have shown their complete incompetence to handle the 
situation. 

Mr. Briain. Mr. Congressman, I wish that it were possible for you 
to see the unpublished confidential legal documents on this case, and 
determine for yourself whether or not there was any violation of the 
law against which the Federal Trade Commission could have pro- 
ceeded at that time. 

Mr. Keatine. You told us about a violation of the law. 

Mr. Buatr. The question of interstate commerce is involved. 

Mr. Witson. Of course, vou have no jurisdiction unless interstate 
commerce is involved, so that is foolish to talk about. 

Mr. Keatinc. You have jurisdiction against the big fellow and you 
certainly stretch everything and catch everything under interstate 
commerce if this fellow Fol his flour from outside the State of Indiana, 
and presumably he did. You would call that interstate commerce. 

Mr. Buatr. I doubt that, sir, very much. I would prefer to have one 
of the lawyers answer that question, but I do not believe that that is 
correct. 

(Subsequenty, Dr. Blair inserted in the record the following mate- 
rial relating to the question of interstate commerce :) 

Although the recent decision of the Supreme Court in the Standard Oil of 
Indiana case makes it likely that the movement of bread involved in the dis 
criminations by large Chicago bakers against local Indiana bakers would now 
be regarded by the courts as constituting interstate commerce, the law on this 
point was, at best, uncertain at the time the discriminations were made; i. e., 
the early forties. In fact, prior to that time there had been a number of 
court decisions to the effect that movement of this very type does not con- 
stitute interstate Commerce. In other words, at the time of the bread investi 
gation, there were ample grounds for maintaining that interstate commerce was 
not involved. 
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Thus, in Ward Baking Co. v. Federal Trade Commission (204 Fed. 330), the 
Second Circuit Court of Appeals held that where a baking company sends its 
vehicles across a State line in charge of its drivers, who call on retail dealers 
and sell and deliver bread to them, the sales do not constitute interstate com 
merce, subject to regulation by the Federal Trade Commission. Specifically, 
the court said: 

“It appeared from the testimony that the respondent transported the bread 
in question in its own Wagons from Fall River, Mass., to Tiverton and Stone 
Bridges, R. L.; their wagon calling at the retail stores in those places and their 
drivers then and there selling the respondent’s bread to such storekeepers as 
wanted to buy, and then and there delivering additional bread gratis to the 
purchaser, 

“Doubtless bread sold in Massachusetts to be delivered to the purchaser it 
Rhode Island would be interstate commerce, but that is not the case More 
over, the Commission is not finding the act of trunsportation from Massachusetts 
to Rhode Island unfair, but the method of local sales made in Rhode Island 
If the respondent had its own stores in Rhode Island, and carried to them from 
Massachusetts bread to be there sold, this method of selling ould not be con 
sidered interstate Commerce 

* . % * x ~ 


“As interstate commerce is not involved, the order is reverses 


Mr. Buair. I will end by citing one other case of price discrimina 
tion which occurred at Knox, Ind. I know something about that 
community. My grandparents live there at Bass Lake right south 
of Knox. There was a small baker in Knox who was selling at an 
s-cent price. As the other example, the outside bakers came in and 
met his equally low price. They charged 8 cents. He formerly had 
operated as many as four routes out of Knox. But by 1945 he had 
been forced to discontinue all but one of the Knox routes. Moreover. 
our most recent information indicates that there had been a change 
of ownership in that local bakery. It would also appear that it is no 
longer a wholesale bakery but merely a retail shop. Mr. Chairman, 
I do not want to take any more time. 

The Crrarrmman. You have a lot of triangular marks on that chart. 
What do they indicate ? 

Mr. ey sm. A 9-cent price, and the circles show an 8 cent price. 
The charts show a price of 9 cents at Detroit, a 9-cent price at South 
Bend, but an 8-cent price at La Porte. 

Mr. BuerRNHARDT. Why didn’t the Chicago baker enter that situa 
tion ? I see by that hap Chicago is a great deal closer to La Porte 
than to Detroit. 

Mr. Buatr. The Chicago bakers were selling in most of these 
markets, 

Let us say that the Chicago bakers’ price, the big bakers’ price in 
an area of this kind was a lawful price although it was ruinous to 
small firms. Then it could be met by the big bakers in Detroit or it 
could be met by the big bakers in Pittsburgh or the big bakers in 
Saskatchewan—any place as long as the p! ice being met was a lawful 
price, 

There is no end of opportunities to erect devices by which t 
guards that appear to be in this law can be evaded by the trained, 
intelligent, corporation lawyers which the large firms are in a posit ion 
to hire. 

Mr. Srevens. Dr. Blair, I take it it is your position that the large 
bakers should not have entered a community where there was a baker 
selling at less than 9 cents unless the large baker maintained his 9-cent 
price. He should only go into communities selling at the 9-cent price ¢ 
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Mr. Bratr. Mr. Stevens, I would say that the question at issue here 
was one of a systematic practice, not of a sporadic entry into a distant 
market. 

The Commission time and time again has said there is no objection 
to individual freight absorption to meet individual competitive situa- 
tions. Here, however, there appeared to be a systematic policy . 
price discrimination. Where that occurs on a widespread scale, 
may be that the relief to be sought would be to stop that spina ic 
practice or to ~~ the firm reduce its price in all areas. 

Mr. Srevens. What if the policy if the company—and of course 
it is going to - systematic if you run a big company—had been to sell 
at 9 cents in that entire area and there were many areas which had 
9-cent bakers who went out of business when a competitor came in? 

I assume that would be equally likely to happen. Would you say 
that that systematic practice would be undesirable and should be held 
unlawful ? 

Mr. Buatr. No, sir; I would not. 

Mr. Stevens. Thank you. 

Mr. Biarr. Again I say I am not a lawyer. I am just trying to 
describe the economic facts that were developed as a result of an 
investigation. 

Mr. Stevens. Your point is if he maintains the same price, you do 
not see any harm there even though some bakers in the 9-cent market 
were driven out of business. If they go down to 814 cents, that is bad. 

Mr. Buatr. The Knox baker down here had had an 8-cent price for 

3 years before the discriminatory attack. 

Mr. Wits. Let me ask you Just one question. Whatever the Com- 
mission should have done or failed to do as a result of this investiga- 
tion, the point you make as I understand it is that passage of this bill 
would freeze and make lawful what we all agree is not “for the good 
of the country in this situation. 

Mr. Briar. That is right, sir. There is no question but that it would 
fling the door wide open to any and all types of price discriminations 
that large firms might wish to use against their smaller competitors 
as long as the discrimination consisted of matching competitor’s prices. 

The CHatrman. Dr. Blair, couldn’t that be done now under the 
Supreme Court decision ? 

Mr. Bratr. It could be done. That is why the Commission has 
recommended an amendment which is a compromise between the Su- 
preme Court decision and what the Commission thought the Robinson- 
Patman Act meant in its briefs before the Supreme Court in the 
Standard Oil case. 

The Cuamman. I take it, Commissioner Spingarn, you will cover 
that suggested amendment; will you not? 

Mr. Sprncarn. That is correct. 

Mr. Buarr. Iam sorry to have taken so much of your time. 

The Cuarrman. Are there any other charts, Doctor ? 

Mr. Buiarr. No, sir. I can have small copies brought to be put in 
the record, if you care to have me doso. 

The CuarrMan. Yes, we would like to have that. 

(The charts above referred to follow :) 
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VARIATION IN THE WHOLESALE PRICES AND LOAF SIZES IN DIFFERENT LOCALITIES 
FOR WHITE HOME PAN BREAD PRODUCED BY TWO CHICAGO BAKERIES 
AND DISTRIBUTED IN NORTHERN ILLINOIS AND INDIANA, 

MARCH [943 
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The CxHarmman. We will be having a quorum call in a very short 
time. I think we will have to have you back tomorrow at 10 o'clock, 
Commissioner Spingarn. 

Mr. Sprncarn. Fine. 

The CuarrMan. We will meet tomorrow morning at 10 o'clock. 

(Whereupon, at 11:55 a. m., the hearing was adjourned, to recon- 
vene on Thursday, July 12, 1951, at 10 a.m.) 


ExcerPrs From “Reporr oF THE FEepeRAL TRADE COMMISSION ON WHOLESALI 
BAKING INDUSTRY” SUBMITTED TO THE CONGRESS, AUGUST 7, 1946 

Staff examination of the report of the Federal Trade Commission on its i! 

vestigation of the wholesale baking industry, on which the testimony of Dr. 

John M. Blair. assistant chief economist of the Federal Trade Commission, was 

based, fails to disclose any instances where, according to the report, a wholesale 


baker was driven out of business by reason of the fact that another baker merely 


met his equally low price in good fait! The specific instances mentioned in 
Dr. Blair's testimony concern Brook, Remington, La Porte, and Knox, Ind rhe 
report contains the following statements about these specific areas: 

(1) Brook, Ind ‘At Brook, Ind., in the fali of 1941, a Chicago bakery s« ing 


this town raised the wholesale price of its 20-ounce loaf from S cents to 9 cents, 
the retail price being increased from 10 cents to 11 cents. The local bakery con 
tinued to sell its 20-ounce loaf at the regular S-cent price with the result that 
its sales volume increased so that after a period of 6 weeks, the Chicago baker) 
reduced its price back to 8 cents wholesale. In 1942, because of higher cost of 
ingredients and labor, the local bakery wus forced to reduce the weight of its 
loaf from 20 ounces to 16 ounces, continuing its price at S cents per loaf. Also, 
the local bakery, because of wartime restrictions on truck mileage, was forced 
to eliminate sales at Foresman, Ind., although the Chicago bakery continued 
to operate its route out of Kankakee, HL, serving this territory 

(2) Remington, Ind—‘One of the routes operating out of Kankakee sold 
customers at Donovan, Iriquois, and Sheldon, Ill., and Kentland, Ind., its 20 
ounce loaf of white pan home bread at 9 cents wholesale. Proceeding to Brook 
and Foresman, Ind., the price of the 20-ounce loaf dropped to S cents wholesale, 
At Goodland, Ind., the next stop, the price of the 20-ounce loaf was returned to 
9% cents and further on, at Remington, Wolcott, and Seafield, Ind., the price again 
became S cents wholesale. Continuing about 5 miles to the next town, Reynolds, 
Ind., the price of the 20-ounce loaf was again returned to 9 cents, which also 


applied to the last three towns served, Smithson, Chalmer ind Brookstone 
“The supervisor for this route reported that in the fir four towns served, 
prices were set to meet competition north of their territo: nd that the rest of 


the towns were either in competition with bakeries Coming up from the south 
or local bakeries. However, he insisted that their prices were the same as their 
ompetitors’ in each town. In the first four towns served by this route ont of 
Kankakee, and in Goodland, Ind., the wholesale price of 9 cents for a 20-ounce 


loaf was the uniform price for all bakeries serving these towns At Remington 
and Seatield, Ind., this bakery route bad virtually a complete monopoly on sales 
of white bread which was priced at 8 cents for the 20-ounce loaf At Reming- 


aeree- 


ton, Ind., one customer of this company admitted that he had a verba 

ment with the route salesman providing that in a return for the granting of the 
S-cent price, the grocer would keep out competing bakers. It was this grocer’s 
understanding that similar agreements were made by other retail outlets in 
Town. 

“Expensive metal bread racks had been installed in all stores in these two 
towns and at Goodland, Ind., where the price was 9 cents wholesale, and which 
was located between Foresman and Remington where the prices were S cents 
wholesale and 10 cents retail. The reta‘’! grocers at Goodland complained of 
losing customers to grocers located in those two cities by reason of the cheaper 
bread prices. One of the Goodland grocers stated that he had complained to 
the route salesman with regard to the difference in prices paid by Goodlaml 
and Remington grocers and had been told that the prices in these localities were 
arranged to meet competition. Another of the Goodland grocers stated that he 
had complained about the price differentials and was informed by the route 
salesman that he was not allowed to cut the price of a competitor which was 
established at 9 cents wholesale for the 20-ounce loaf in this town Hlowever, 
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at Goodland, there was a local baker who had been in business since 1932 who 
sold a 16-ounce loaf of white bread at 8 cents wholesale, which was 1 cent 
below the price of the 20-ounce loaf sold by the bakery route operated out of 
Kankakee, IIl. 

“Prior to 1941, Remington, Ind., was served by locally owned and operated 
bakeries located at Rensselaer, Lafayette, and Monticello, Ind. All of these 
bakeries were eliminated from the town of Remington because of the 8-cent 
price of the 20-ounce loaf quoted by the Chicago bakery operating its route from 
its Kankakee depot. It is impossible to understand how this Chicago bakery 
ean ship bread to its Kankakee depot and deliver it by local truck at a point 
over 100 miles distant from Chicago and sell it at a price one-half cent below 
the Chicago price for the same size and quality loaf.” 

(3) La Porte, Ind.— ‘From these depots, routes serving New Carlisle, Hud- 
son Lake, Rolling Prairie, La Porte, and other La Porte County shops sold the 
Same 20-ounce loaf at 8 cents wholesale, and Crumstown and North Liberty 
at 9 cents. At La Porte, Ind., there is a long-established independent bakery 
which for a number of years had been the price leader in the La Porte County 
market. The large bakers, upon entering this market, lowered their prices to 
conform with prices set by the local bakery. 

“This local baker stated in that 1941, because of increasing costs of materials 
and the competition of the larger bakers with the installation of expensive bread 
racks, furnishing of screen doors, painting of store fronts, free goods, ete., 
he was compelled to request the larger bakers to raise the price of the 20-ounce 
loaf from 8 cents to 9 cents. The larger companies insisted on a 2-cent in- 
crease which went into effect in September 1941. He stated his sales volume in- 
creased, but that shortly thereafter the larger bakers replaced the 20-ounce 
loaf with a 16-ounce loaf to sell at 8 cents wholesale. Although advised of 
the contemplated change, the local baker stated that because of large stocks 
of the larger-size wrappers, he could not economically switch to the 16-ounce 
loaf in spite of the fact that the plant manager of one of the major companies 
offered to furnish him with 1-pound pans free of charge. This offer was declined. 

“On October 27, 1941, the larger bakers replaced the 16-ounce loaf with a 
20-ounce loaf at the wholesaie price of 8 cents without notifying the local bakery 
and as a result this local baker was forced to refund to his customers the 2 cents 
per loaf between hi ice of 10 cents and the 8-cent price of his competitors.” 

(4) Know, Ind.—\'\itside of La Porte County, the price of the 20-ounce loaf 
again became 9 cents until the route reached Knox, Ind., where the price was 
again reduced to 8 cents to meet the price of a small local baker. This local 
baker had operated as many as four routes within a radius of 40 to 50 miles 
of Knox, but by 1948 he had been forced to discontinue all of these but the route 
serving Knox and surrounding areas of Toto and North Judson. This baker 
stated he had been selling the 20-ounce loaf at S cents wholesale for 3 or more 
years prior to 1948. The replacing of his bread racks with more expensive 
racks, furnishing of screen doors, painting store fronts, furnishing paper bag 
racks, and string racks resulted in competitors obtaining the most favorable 
display of their products.” 

Section 4 of the report summarizes the significant methods employed by large 
bakers in eliminating smaller concerns. The introduction to this section does not 
mention the meeting of equally low prices of competitors as having any sig- 
nificance. The introduction reads as follows: 

“The Commission found consignment sales by large chain bakers to be the 
principal method used by the large bakers to force smaller concerns out of the 
market. This finding is in harmony with the views of a vast majority of smaller 
wholesale bakers. In addition to consignment selling, furnishing retailers with 
bread racks free, giving premiums, allowing special discounts, and distributing 
free bread, likewise were methods reported as being used by the large concerns 
in efforts to monopolize different miarkets. Large concerns with multiple units 
scattered over wide areas were said to have a decided advantage in that they 
subsidize the costs of operation for one plant with the profits from the group asa 
whole. That is, they take heavy losses from returned products, furnish retailers 
with bread racks, and sometimes furnish counters free, give free goods, sell at 
lower prices openly or through heavier loaves, etc., in a new territory, until they 
build up their volume to a profitable basis; while higher prices are charged in 
markets in which they are established. Reduced prices granted by small concerns 
in search of additional business were alleged to have started price wars in which 
certain large bakers cut prices below costs in attempts to eliminate their smaller 
competitors. The above methods are treated in greater detail immediately 
following.” 
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The introductory paragraph to the final section of the report reads as follows: 


“SEC. 5. PRESENT SITUATION WITH REFERENCE TO SMALLER WHOLESALE BAKERS AND 
VETERANS 


“Nearly all of the smaller bakers, as well as many of the larger wholesale 
bakers, condemn the practices described in detail above, namely, consignment 
selling; the giving of premiums and free goods; the furnishing of free bread 
racks and free counters; the granting of advertising allowances; discrimination 
in price, either directly or indirectly, through the distribution of a heavier loaf 
at the same price per loaf; and the operation of bread routes at a loss, until, 
through the use of some of these practices, trade can be taken from competitors 
in sufficient volume to make the route a paying one. Smaller bakers, in particu- 
lar, fear that continuation of such trade practices will lead to the elimination of 
many smal) concerns and to further concentration in the baking business. Many 
small bakeries were eliminated during the war years and today, because of the 
reduction of their operations on account of the flour shortage, the position of 
many Others is extremely precarious.” 


FEDERAL TRADE COMMISSION, 
BUREAU OF INDUSTRIAL Economics, 
Washington, July 18, 1951. 
Hon. EMANUEL CELLER, 
Chairman, Subcommittee on Study of Monopoly Power, 
House of Representatives, Washington, D. C. 

DEAR CHAIRMAN CELLER: In response to your letter of July 16, I appreciate the 
opportunity to comment on the material prepared by your staff concerning my 
testimony on the effects of price discrimination, as illustrated by the Report of 
the Federal Trade Commission on the Wholesale Baking Industry 

The issue raised by your staff is the extremeiy limited one of whether or not 
the price discriminations referretl to in my testimony actually had the effect of 
driving local bakers out of business. Your staff says, “Staff examination of 
the report * * * fails to disclose any instances where, according to the 
report, a wholesale baker was driven out of business by reason of the fact that 
another baker merely met his equally low price in good faith.” Your staff then 
goes on to quote excerpts from the report in support of its position 

In answer, may I point out that it was not my intention, in presenting the 
data, to make the question of whether or not the local baker actually went out 
of business the central issue. From an econowic point of view it makes little 
difference whether a firm is actually forced out of business or whether it is s« 
disciplined and its economic power and resources so reduced t is no longer 
capable or desirous of acting independently in the market. From an economic 
point of view, it is the power or ability to influence price which is important 
The firm which has lost that power or ability is virtually as unimportant, eco 
nomically speaking, as the firm which has actually gone out of business 

It would appear that your staff overlooked this fundamental economic con 


sideration. During the course of my testimony, they emphasized this one ques 
tion of the elimination of the small baker. And now in their “istaff examination” 
they are endeavoring to make this question the central issue of my testimony 
The question at issue, as I see it, is whether or not the discriminations had 
the effect of lessening competition. Competition can be reduced not only by the 
Gomplete elimination of firms but also by the loss of their ability to act inde 
pendently, i. e., their ability or power to influence price in the market Against 


¥ 


this phrasing of the question at issue we may summarize the effects of the dis 
crimination which I cited as follows: 

Brook, Ind According to present information, the former proprietor of the 
Brook Bakery is currently the manager of the bakeries departmen a super 
market. Of course, this change was presumably brought about by a number of 
causes, one of which, however, was unquestionably the price discrimination made 
against the Brook Bakery by the big Chicago bakers. 

Remington, Ind.—As the report, itself, says of the nearby local bakers who had 
formerly served this market, “All of these bakeries were eliminated from the 
town of Remington because of the 8-cent price of the 20-ounce loaf quoted by the 
Chicago bakery operating its route from the Kankakee depot” (p. 91). [Empha- 
sis supplied. ] 
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La Porte, Ind—¥rom the analysis in the report it is obvious that the “long- 
established independent bakery which for a number of years had been the price 
leader in the La Porte County market” was so weakened by the discrimination 
that it lost its position as leader in the market. In fact, it was in La Porte that 
the local baker had been so weakened that he “was compelled to request the 
larger bakers to raise the price of the 20-ounce loaf from 8 cents to 9 cents.” 
Moreover, when the big bakers “insisted on a 2-cent increase,” he had to comply. 
Obviously, he had lost his economie independence—his ability to influence price 
in the market. And the report states that this weakening of his position was 
due to “increasing costs of materials and the competition of the larger bakers” 
(p. 106). [Emphasis supplied.] This competition not only took the form of 
nonprice inducements, such as the installation of expensive bread racks, fur- 
nishing of screen doors, ete.; it also took the form of price discrimination, w hich, 
according to the investigators who prepared the report was by far the more 
important factor. 

Knox, Ind Here again the report itself makes it clear that the effect of the 
price discrimination was to seriously weaken the local baker. “This local baker 
had operated as many as four routes within a radius of 40 to 50 miles of Knox, 
but by 1948 he had been forced to discontinue all of these ercept the route serving 
Kunor and surrounding areas of Toto and North Judson” }) 107) Emphasis 
supplied.| Moreover, on the basis of current information, it would appear that 
subsequent to the investigation there has been a change of ownership in the 
company and that the tirm is no longer a wholesale bakery but only a retail estab 
lishment. 

I leave it to your judgment as to whether or not the above-cited facts indicate 
a wenkening of the position of the local bakers with a probable consequent lessen- 
ing of competition. That is the question at issue 

Sincerely yours, 
Joun M. BLatr, 
issistant Chief Lconomist. 


JULY 25, 1951. 
Joun M. Bratr, 
Chief. Division of Economics, 
Federal Trade Commission: 


In re our telephone conversation, Brook Bakery, Brook, Ind., discontinued 
business year ago. Former owner, . now operates bakeries department 
of super market in ; Bakery, . since fall of 1947 has 
been partnership of and wife, ——, under name of - 


. , Chicago Offic 
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THURSDAY, JULY 12, 1951 


Hovse or REPRESENTATIVES, 
SPECIAL SUBCOMMITTEE ON THE STUDY OF MONOPOLY 
POWER OF THE COMMITTEE ON THE JUDICIARY. 
Washington. dD. C. 

The special subcommittee met, pursuant to adjournment, at 10:05 
a. m.. in room 346, Old House Office Building, Hon. Emanuel Celler 
presiding. 

Present : Representatives Celler (chairman), Bryson, Wilson, Willis, 
Reed. Keating. McCulloch, Goodwin. and Hillings. 

Also present: E. Ernest Goldstein, general counsel to the subcom 
mittee, John Paul Stevens, associate counsel, representing the minor- 
ity, and C. Murray Bernhardt, administrative counsel. 

The CuHairman. The subcommittee will come to order. 

We are going to interrupt the testimony of Mr. Spingarn, who 
started yesterday, to hear our distinguished colleague from Texas, Mr. 
Wright Patman. Mr. Patman, we will be very happy to hear from 
you. 


STATEMENT OF HON. WRIGHT PATMAN, A REPRESENTATIVE IN 
CONGRESS FROM THE FIRST CONGRESSIONAL DISTRICT OF THE 
STATE OF TEXAS 


Mr. Parman. Thank you very kindly. 

Mr. Chairman, may I first express my appreciation for the oppor 
tunity to appear before this subcommittee m reference to H. R. 2820. 
I also extend my congratulations to the chairman and the members of 
this committee for their decision to hold public hearings on this im 
portant Measure, 

(Discussion off the record. ) 

Mr. Parman. With your permission, I would like to file my state 
ment for the record. 

The Crairman. You certainly have that right. If you wish to sub 
mit any additonal data, feel free to do so. 

Mr. Parman. Fine! Thank you kindly. I will probably take ad 
vantage of that, Mr. Chairman, after I see the testimony. 

The CHairMan. It might be well for you to read some of the state 
ments made before the subcommittee, and if you wish to rebut, why, 
you have the right to do so. 

(The prepared statement submitted by Mr. Patman is as follows:) 


STATEMENT oF Hon. WRIGHT PATMAN ON H. R. 2S20 


Mr. Chairman, may I first express my appreciation for the opportunity to ap 
pear before this subcommittee in reference to H. R, 2820. I also extend my 
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congratulations to the chairman and the members of this committee for their 
decision to hold public hearings on this important measure. 

Mr. Chairman, no one knows better than you and your colleagues that the 
specter of monopoly never dies. To you who are charged with the duty of draft- 
ing legislation to preserve our competitive institutions, it is not necessary to 
stress the fact that the struggle against monopoly never ceases. That eternal 
vigilance is the price of liberty applies nowhere more than in the field of free 
competitive enterprise. 

In my 23 years of service in the Congress of the United States, I can recall 
hardly a session of this House that we have not been forced to repulse assaults 
on our competitive system. So frequent have these attacks become that I have 
ceased to speculate whether another one will be made, but merely try to anticipate 
when, how, and in what form it will occur. With a few minor reverses, we have 
successfully repulsed these attacks. These victories have been due in no small 
measure to the work of this subeommittee. I am confident that in meeting this 
latest challenge, your support will not be wanting. 

In recent years the chief target of those who would like to see our system of 
free competitive enterprise thrown into the discard bus been the Robinson- 
Patman amendment to the Clayton Act. This statute, the last major addition 
to our laws against monopoly, provides, next to the Sherman Act itself, our 
strongest bulwark aaginst monopolistic practices. It deprives the monopolist 
and the would-be monopolist of their most potent weapon: price discrimination, 
As I construe it, the bill under consideration today is merely the latest attempt 
to persuade Congress to repeal or emasculate the Robinson-Patman amendment. 

In appearing before you in opposition to H. R. 2820, I have no desire to assume 
the role of chief advocate of competitive principles. It would be presumptuous 
indeed for me to lecture this subcommittee on the evils of monopoly. I think, 
however, that in all modesty I can claim to be familiar with the provisions of 
the Robinson-Patman amendment to section 2 of the Clayton Act and hence pos- 
sibly to be somewhat of an authority on price discrimination. I shall therefore 
confine my remarks to the effects the proposed bill would have on the legislation 
now in force against discriminatory practices. It is my conviction that, if this 
relationship is thoroughly understood, H. R. 2820 will be laid permanently to 
rest among the unreported bills of this committee. 

The propaganda which usually accompanies an attack on our laws against 
price discrimination is once more appearing to confuse and misrepresent the 
real issues. The purpose and the effects of the Robinson-Patman amendment 
have been systematically distorted. The actions and the policy of the Federal 
Trade Commission have been subject to Constant misrepresentation. Court deci- 
sions have been misinterpreted. We are currently being deluged with spurious 
facts about the nature and the purpose of the measure now under consideration. 

The reasons we have been given for the adoption of this bill are utterly 
specious. I refer particularly to the contention that this bill is intended merely 
to express in statutory form what has already been decreed to be the law by 
the Supreme Court. No less misleading is the assertion that all Congress is 
heing asked to do is to clarify the status of basing-point pricing. Let us examine 
both of these contentions. 

I feel confident that anyone who has thoroughly studied the decision and 
opinion of the Supreme Court in Standard Oil Co. of Indiana v. Fedcral Trade 
Commission, and has compared it with the provisions of H. R. 2820, will join me 
in refusing to accept the interpretation offered by the sponsors of this bill as to 
the real significance of this most recent pronouncement of the Court on the law 
of price discrimination. I state with the utmost sincerity my conviction that 
H. R. 2820 does not represent accurately the position of the Court, but that, in 
fact, it goes far beyond anything the Court said or even implied. 

In the first place, note carefully the real issue in the Standard Oil case. It 
was merely this: Should the Commission, before it issued its cease and desist 
order, have considered evidence relative to whether the Standard Oii Co. had 
committed discriminatory acts in good faith solely to meet the existing lower 
price of a competitor? The proceedings before the lower court, the briefs and 
arguments before the Supreme Court, and the decision itself, all centered around 
this one key question of whether evidence of good faith was relevant. The 
Court decid d in th»: affirmative and ordered the case remanded for the taking 
of additional evidence. 

Now observe if vou will that the case is not closed. Not yet have the practices 
of the Standard Oil Co. been adjudged in conformity with the law. Until they 
are, T submit that it is futile to attempt to appraise the real significance of 
this decision. 
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But, we are told, the legal theory on which the Court justified its order remand- 
ing the case is based on the premise that Congress did not intend to prohibit 
discrimination when the seller is acting in good faith to meet the lower price 
of a competitor. It is pointed out that the Court described good faith as being 
a “complete” and an “absolute” defense. We are told that this bill merely 
aflirms this legal doctrine. 

Actually, however, Mr. Chairman, this bill seems to be based on the legal 
theory that good faith should be the only test of legality. Its effect would be to 
prevent the Federal Trade Commission and the courts from even considering 
the effects of discrimination if good faith can be demonstrated. Evidence of 
the injurious effects of the discrimination would simply not be relevant This, 
gentlemen, is the real evil of the present bill. 

I am confident this theory does not appear in the Standard Oil case. Nowhere 


in the opinion can I find a statement that good faith is always a complete and 
exclusive defense regardless of the extent to which the discrimination is incur 
ing competition. On the other hand, we find a very specific statement that this 
defense is limited (at p. 251) In the absence of a specific statement from the 


Court that any injury to competition, however disastrous it may be, is to be 
ignored, I am not ready to concede that this is what the Court meant 

There is a very significant fact that needs to be remembered at this point. 
The good-faith defense is nothing new It has heen offered many times both 
under the original Clayton Act and under the Robinson-Patman amendment. 
And vet not once since 1936 has the Court rejected an order of the Federal Trade 
Commission directed at price discrimination on the grounds that the respondent 
was acting in good faith. Also note that the Court itself says that since the 
Robinson-Patman amendment was enacted the line of thinking has not changed. 
The ability of respondents to demonstrate their good faith does not seem to be 
great in the face of convincing evidence that competition is being suppressed. 

Congress has clearly direcied that the effect on competition is one of the sub- 
stantive tests of the illegality of discrimination. The most the Court said is that 
good faith is another. Sut this means merely that the Court must decide 
in each specific case what weight will be given to each. It does not mean that 
good faith is the only test. In view of the past record of the Court, I submit 
that it is at least as likely to favor the test of the effects on competition as the 
test of good faith. The sponsors of this bill apparently want only the latter 

A second very obvious reason why this bill goes beyond the Standard Oil 
decision is that it would amend not only the Clayton Act but also the Federal 
Trade Commission Act. The decision in the Standard Oil case was an interpreta- 
tion of section 2 of the Clayton Act, and that alone. The Federal Trade Commis- 


sion Act was not at issue and could not have been affected. And yet the sponsors 


of this bill are asking us to amend that statute by spe illy exempting from 
section 5 price discrimination made in good faith to me e equally low price 


of a competitor. Why is it necessary to change the Federal Trade Commission 
(ct if the only purpose of this bill is to affirm the Court’s position in the Standard 
Oil ease? 

Furthermore, Mr. Chairman, the proposed bill differs significantly from the 
Court decision in respect to its proviso relative to the lawfulness of the lower 
price that is being met. The bill says that the good faith defense is not valid 
when the seller knew or should have known that the price he is meeting is 
unlawful. Now the Court, in its opinion, referred repeatedly to the fact that the 
competitor's price which serves as the excuse for discrimination must itself be 
a lawful price. It is not enough that the seller knew or should have known 
that the price is not lawful. This difference is very important In most in- 
stances the seller will find that the prices he wishes to meet are in fact unlawful 
either because of collusion or because they are, themselves, discriminatory. And 
yet all the bill requires is that the seller should be aware of this fact. 

The bill places an impossible burden of proof on the Federal Trade Commission 
in requiring it to demonstrate that a seller charged with discriminatory «onduct 
knew or should have known that the lower price he is meeting was set unlaw- 
fully as, for example, by an agreement in violation of law. The proviso opens 
not a loophole but an entire breach in the present statute and one, I am confident, 
that was not in the minds of the judges of the Supreme Court when the Standard 
Oil opinion was written. 

That this bill is not merely an expression in statutory form of the legal 
doctrine of the Supreme Court in the Standard Oil case is shown only too clearly 
by the strategy of its sponsors. If the opinion in the Standard Oil case represents 
present congressional policy, there is obviously no need for further legislation 
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by Congress. If the present law is what Congress wants, why legislate further? 
The very fact that we are asked to legislate at all indicates only too clearly the 
uncertainties and the fears in the minds of those who are proposing this measure. 
They know that their bill is not the present law. They know that further Court 
decisions may Clarify the law to their disadvantage. They know that even the 
decision they are using as their chief justification was made by a bare majority of 
the Supreme Court and was not acceptable to the lower court. We are being 
asked to adopt a new policy and to write a new law in conformity with that 
policy. 

The second contention about this bill which I find highly objectionable is that 
we are being asked to adopt a measure which serves merely to clarify existing 
law in respect to basing-point pricing. Gentlemen, nothing could be further 
from the truth. Be very sure that you fully understand that what we are now 
usked to legalize is nothing less than a complete system of discriminatory prices. 
It is not merely geographic discrimination that we are asked to accept, but all 
forms of discrimination. Note the phraseology in the bill. “In any proceeding 
involving an alleged violation of this section,” it says, referrng to section 2 of 
the Clayton Act. And for good measure, the bill even rules out the possibility 
of proceeding against discrimination as an unfair method of competition under 
the Federal Trade Commission Act. 

Gentlemen, how meaningless would be our protestations of faith in competi- 
tion if, on the plea of merely clarifying the present statute, we should enact 
into law the false principle that price discrimination is not an unfair method 
of competition; what a fraud on the American people if we should deny the 
kederal Trade Commission the authority to determine that competition is in fact 
being suppressed and refuse to allow it to offer these facts as evidence of unlaw- 
ful conduct. I have no love, as the members of this subcommittee know full 
well, for basing-point methods of pricing. But a simple basing-point bill would 
be far less objectionable than this measure. 

The real evil of this bill can be fully grasped only by comparing its purpose 
and provisions with those of existing legislation. What we are asked to do is 
to set the clock back to the days when our laws against price discrimination were 
rendered null and void because of the very same defense that the proponents 
of this bill once again wish to legalize. 

Bear in mind, gertlemen, that our experience with discrimination long ante- 
dates the Robinson-?atman amendment. Price discrimination has always been 
the most potent weapon in the arsenal of the monopolist. Our experience of 
three-quarters of a century with the predatory practices of monopolists have 
made us thoroughly familiar with the evils of discrimination in both private 
business and public utilities. Seventy years ago the public clamor for relief 
against the “public be damned” attitude of big business led to restrictions on 
monopoly, first in the States and later by the Federal Government. It is signifi- 
cant that the Interstate Commerce Act of 1887 was directed primarily not at 
high railway rates but at discriminatory rates. As the records of the old Stand 
ard Oil Trust, the Sugar Trust, the early steel pools and many other monopolies 
were made public, it was realized how frequently price discrimination was used 
to gain and perpetuate monopoly power. 

The Sherman Act unfortunately did not stop this practice. We need only 
to look at the evidence disclosed in the cases brought in the first decade of this 
century—such as those against the Beef Trust, the Cash Register combine, the 
Standard C@il Co., the Tobacco Trust and many others—to recognize both the 
prevalence and the evil of price discrimination. By 1914 the American people 
were convinced that a new approach must be made to the problem of monopoly. 
The Clayton and Federal Trade Commission Acts were the result. These statutes 
attempted to prevent the very creation of monopoly by striking at those prac 
tices by which monopoly was commonly achieved. Section 2 of the Clayton Act 
was aimed specifically at price discrimination. 

But once again the will of Congress was thwarted by lack of clarity in legis 
lative language. The courts decided that, by inserting the qualification that 
the act did not prevent discrimination if made in good faith to meet competition, 
Congress had not really intended to prohibit discrimination. By the thirties 
section 2 of the Clayton Act had become virtually a dead letter. In the entire 
decade from 1927 to 1936 only one cease and desist order was issued by the 
Federal Trade Commission under this section. 

Again the public became aroused and Congress responded by enacting the 
Robinson-Patman amendment in 1986. As one of the coauthors of that amend- 
ment, it is my honest and firm conviction that Congress intended to remove the 
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weakness in the Clayton Act that had prevented its enforcement. We felt that 
we were reducing good faith to its proper role, namely as merely one factor 
among several, something that needs to be considered as a procedural matter 
but not as a full and final justification for discriminatory tactics. 

For 15 years it appeared that Congress had finally succeeded in placing a ban 
on unjustifiable discrimination. In a long line of cases involving all kinds of 
discrimination we were successful in proceeding against this evil. From 1937 
to 1950 the Federal Trade Commission issued some 315 complaints under section 
» of the Clayton Act It was not until this latest decision in the Standard Oil 
of Indiana case that doubts have once more been cast on the real intent of Con 
gress in enacting its antidiscrimination law. 

Let us consider for a moment what may be expected t» happen if this bill 
should be adopted. It would mean, of course, that our present laws on basing- 
point pricing would be rendered obsolete. In my opinion this bill would have 
the effect, as I assume it is intended to have, of legalizing nearly all forms of 
noneollusive basing-point pricing. Many orders of the Federal Trade Commission 
would need to be revised and some scrapped altogether. 

Enactment of this bill would place the stamp of approval—even before the 
cause is finally decided—on the type of predatory tactics used by the large oil 
companies in the Detroit area. Here they were and still are selling to a few 
favored distributors at lower prices than to small and genuinely independent 
dealers, thus mnaking it impossible for the latter to compete in the same market. 
This practice may be expected to become universal in all highly competitive 
markets 

We can expect the large tire Inminufacturers te re 
distributors, thus enabling these 


ree still more of the independent dealers t the wall If the 


‘vise their pre-1936 practice 
f granting exorintant concessions to muss 
listributors to fo 
good-faith defense reigns supreme, even the restrictions on excessive discounts 
and brokernge fees may be challenged 

We muy expect situations to arise with increasing frequency such as developed 
na middle-western city a few vears ago when a chain launched a program of 
wal price cutting in meat, designed to destroy the independent butchers of the 


city. For each major cut of meat, the chain adopted a price equal to the lowest 
price on that item charged by any butcher in the city It is common for each 
independent butcher to select a particular Kind or cut of meat on which a spe- 
cially low price could be quoted either as a leader or to dispose of excess stocks. 
The chain’s policy wis to meet these low prices on all cuts. The effect was to 


of meat prices down below that which the local stores 


force the general level 
conld stand, 

The independent drug and grocery stores are already suffering from nearly 
ntolerable conipetitive pressures from the huge chains. This bill will intensify 
these pressures and make it absolutely impossible for many small stores to sur 


vive 

Under this bill it will be possible for a large concern to enter any market 
where competition is keen, find a seller who has already cut prices and thereupon 
immediately launch a program of ruthless price eutting until all threats to its 
supremacy have been completely eliminated rhese are but samples of what 
nay be expected if we adopt this bill 

This bill runs counter to our whole experience in trying to control monopoly 


and discriminatory practices. It will drastically modify the Robinson-Patman 


amendment It will return section 2 of the Clayton Act to its unenforceable 
status of 1914 It will greatly restrict the scope of the Federal Trade Com- 
mission Act. It is not merely legalizing delivered-price systems It is not 
merely restoring the legal right of offering good faith as a justification for ille 
gal acts. It is cutting the heart out of our system of monopoly control. If 


the proponents of this bill wish to debate that subject, by all means let us 
have such a discussion. gut let us not confuse ourselves and our listeners by 
falsely identifying this bill with judicial interpretations of existing legislat on, 
or by claiming to be acting solely in the interest of clarification 

Phe folly of this measure is shown very clearly by two other characteristics. 
First, it is clear that in almost every instance in which the Government makes 

charge of illegal discrimination, it would be forced to prove bad faith on-the 
part of the respondent. The Supreme Court did not state nor even hint in the 
Standard Oil case that the burden of proving bad faith must fall affirmatively 
on the Government, And yet as a practical matter there would be no wav of 
substantiating a charge of illegal discrimination in the face of a claim of good 
faith except by an affirmative showing of bad faith. This would be a nearly 


impossible task 
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Secondly, this bill actually removes the defense of good faith in instances in 
which it may be legitimate. Take the frequent case in which a giant combine 
moves into a community and by vicious local price-cutting attempts to drive 
the local merchants to the wall. What redress do they have? They cannot 
defend themselves by cutting prices, because the combine is acting illegally and 
they are supposed to know it. All they can do is to wait for the Government to 
catch up with the eff nder. But it takes years for such actions to be com- 
pleted and relief granted to the injured parties. The small-business man under 
attack by such practices cannot wait for this relief. 

I suspect that some of the support for this bill stems from the same confusion 
that has led to a misunderstanding of the purpose of the Robinson-Patman 
amendment. This confusion arises from the failure to distinguish between 
monopolistic discrimination and competitive discrimination. Prior to 1914 it 
was assumed that all that was needed to preserve the competitive system was 
a prohibition of monopoloy and its manifestations. The enactment of subsequent 
legislation was the result of the recognition of the need for controlling com- 
petitive practices of an unfair and oppressive character. This was particularly 
true of the Robinson-Patman amendment. 

In other words we have come to realize by slow and painful experience that 
discrimination—injurious discrimination—can arise from competitive pressures 
as well as monopolistic. Price differentials can be no less discriminatory be- 
cause they are free from elements of collusion. Discrimination may be bad even 
though it is practiced in the midst of a highly competitive situation. It becomes 
not the result of monopoly but the means whereby monopoly may be obtained. 
To say that the meeting of lower prices charged by a competitor is not dis- 
crimination but competition is to misunderstand the nature of both competition 
and discrimination. 

The contention that a seller should not be prohibited from charging discrimina- 
tory prices when he must in order to get business is utter sophistry. Why else 
would a seller make use of price differentials? Even the monopolist charges 
different prices because he must to secure the maximum profits. To set low 
prices where necessary to meet competition but high prices where competition 
is weak, is the very essence of price discrimination. To argue that discrimina- 
tion is justified because it is done under competitive conditions is to beg the 
whole question. 

The bill would confine the prohibition of discrimination to monopolistie dis- 
crimination. It ignores the whole premise to which the Robinson-Patman amend- 
ment is based, that it is necessary to protect the market from undesirable 
competitive practices, those which are undesirable not because competition is 
bad but because these practices tend to do away with competition. 

Good faith is no test by which to measure the economic consequences of a 
particular discriminatory situation. It tells us nothing about the possible injury 
to small competitors, nor about the liklihood that it will lead to monopoly. 
All it tells us is that the seller’s motives are pure. And be sure and note that we 
are not dealing with a criminal statute. The question of punishment does not 
arise. We are not concerned with motivation but with social consequences, 

The evil in this bill arises from the assumption that any seller is justified in 
lowering his prices to one set of customers while maintaining them to another 
provided a competitor does this first. In no other area of Government regula 
tion with which I am familiar are we willing to accept “he hit me first” as 
an excuse for illegal conduct. 

There is one test and one test only of the justification of price discrimination, 
and that is whether or not the discrimination results in substantial injury to 
competition. This is the crux of the whole matter. Congress, because of its 
faith in competition and free enterprise, has taken a firm stand against price 
discrimination as it has against other monopolistic practices because of its 
tendency to limit competition and to promote monopoly. I am sure that we 
are not now ready to reverse our position by excluding the effects of disecrimina- 
tion as the primary test of illegality. 

There is still another, and, to me, a very convincing reason for not enacting 
this bill. I am sure that it is not necessary for me to emphasize to the members 
of this subcommittee the folly of Congress attempting to crystallize the decisions 
of the Supreme Court into statutory rigidity. Judicial interpretation is not 
something fixed and unchanging and I urge that before we incorporate this 
or any other decision into statutory law, we wait until its full import becomes 
clear. In any event, it is not the Supreme Court that makes the economic policy 
of this country but the Congress. Congress must be a leader, not a follower. We 
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are charged with the duty of establishing law, not the duty of endorsing the 
economic and legal preferences of the courts. If we have failed to state our 
policy clearly, then by all means let us make a restatement of that policy. If 
we are dissatisfied with existing policy, let us change thut policy. But let us 
not rewrite our laws merely to express what the courts think we mean. I am 
sure the sponsors of this bill would be the first to object—and with complete 
justification—if bills had been introduced to write the decision in the Cement 
Institute case or in the Rigid Steel Conduit case into statutory law 

I would also like to call to the attention of this subcommittee the fact that 
now is most certainly not the time to add to the burdens of small business by 
such legislation. Defense mobilization has placed the small concerns of this 
country in a precarious position. Caught as they are between an inability to 
obtain defense contracts and a growing scarcity of materials for civilian supply, 
small firms are finding it increasingly difficult merely to remain in existence 
The field hearings now being conducted by the Small Business Committee of 
this House, as well as letters which come to the committee in great volume 
show very vividly the problems now faced by small business, Let us not be 
forced to acknowledge that we have deliberately added to their troubles by the 
enactment of H. R. 2820. 

I fail to understand completely, Mr. Chairman, what positive advantages this 
proposal is supposed to have. The present law does not need clarification. We 
are, in fact, assured that the Court has just clarified it. Big business does not 
need this further advantage. It already has too many. The consumer, the 
laborer, the farmer, has nothing to gain by it. Even if the law did no harm, 
it would be a completely futile piece of legislation. 

In closing, Mr. Chairman, let me say that in recent years this Congress has 
been confronted with one of the most insidious, ruthless, and vicious lobbies in 
our history with the primary objective of crippling the present laws aguinst 
discriminatory tactics. I should think the very source of this campaign would 
convince all reasonable persons of the tainted nature of the proposals. Who 
is it that stands to profit by the legislation of price discrimination? All you 
need to do is to look at the list of the companies that have been the subject of 
antitrust actions in recent years. United States Steel Corp., which was respon- 
sible for Pittsburg-plus; General Electric, the principal respondent in the Rigid 
Steel Conduit case; Corn Products Retining Co., chief respondent in the Glucose 
cases; the Atlantic & Pacific Tea Co., now fighting a serious charge of price 
discrimination; the various Standard Oil companies, one of which was the 
respondent in the price-discrimination case that led to the introduction of this 
bill. It is not the small-business man who commits these offenses. It is the 
giants of American industry who see in discriminatory tactics a means of pre 
serving and extending their monopolistic advantages. 

I repeat, Mr. Chairman, that the real and in fact the only significant issue 
presented to us here by the proposed bill is whether or not we shall legalize 
any and all forms of noncollusive price discrimination regardless of the effect 
on our competitive institutions. Are the advantages to be gained—if there be 
any at all—to the legalization of price discrimination sufficient to warrant 
placing our entire system of free competitive enterprise in jeopardy? Can the 
members of this committee conscientiously propose giving to monopoly the status 
it had prior to 1986? Are you prepared to recommend to the Congress that the 
independent business enterprises of this country should be subjected again to the 
scourge of unfair and discriminatory tactics that afflicted American business 
prior to the passage of the Robinson-Patman amendment? 

The Robinson-Patman amendment was enacted as a result of a widespread 
demand for protection by small-business concerns. Today it stands as almost 
the sole barrier between independent manufacturers, wholeaalers, and retailers 
and the predatory tactics of mass producers and distributors. In all conscience 
we cannot once again throw the small-business enterprises of this country 
to the wolves, 

sut it is not only a question of giving the small enterpriser a fair chance 
It is this, but it is also far more than this. It is not merely the giant against 
the little fellow, it is the giant against everybody else. To the small-business 
man it may mean his very business existence. To the rest of us, however, the 
consumers, the laborers, the farmers, the professional men, to everyone inter- 
ested in getting a dollar’s worth of goods for every dollar he spends, it means 
the difference between freedom and oppression, between fair play and foul play, 
between a healthy economic system and economic disorder. 
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The Cratrman. I have been informed by the staff that there are a 
number of men who have come great distances and wish to be heard 
very briefly. I will give them the opportunity to express themselves 
expeditiously. 

Mr. W. D. Johnson, vice president and national legislative repre- 
sentative of the Order of Railway Conductors. 

Mr. Johnson ? 

(No response. ) 

The Cuarrman. Mr. Johnson evidently is momentarily out of the 
room. 

Mr. Harry B. Hilts, secretary, Empire State Petroleum Association, 


Mr. Hilts. 


STATEMENT OF HARRY B. HILTS, SECRETARY, EMPIRE STATE 
PETROLEUM ASSOCIATION 


Mr. Hiwrs. My name is Harry B. Hilts. My office is at 122 East 
Forty-second Street, New York, N. Y. I am secretary of Empire 
State Petroleum Association, which is an organization of petroleum 
jobbers and distributors. Our group, together with many other 
groups of jobbers have been vitally interested in this legislation for a 
long time. We supported S. 1008 in the last Congress. The statement 
of the oil jobbers on that legislation appears on pages 64 to 66 of the 
printed hearings of this committee on that bill. 

The Cuarrman. Mr. Hilts, will you forgive my interrupting you, 
please. I understood that you were to make a statement and that we 
would accept your written statement for the record, 

Mr. Hives. 1 should be very happy to do that, Mr. Chairman. 

The CuarrmMan. We accept for the record your statement. 

(The prepared statement submitted by Harry B. Hilts is as fol- 
lows:) 


STATEMENT OF Harry B. HILts, SEcRETARY, EMPIRE STATE PETROLEUM 
ASSOCIATION 


My name is Harry B. Hilts. My office is at 122 East Forty-second Street, New 
York, N. Y. I am secretary of Empire State Petroleum Association, which is 
an organization of petroleum jobbers and distributors. Our group, together 
with many other groups of jobbers, have been vitally interested in this legisla- 
tion for a long time. We supported S. 1008 in the last Congress. The statement 
of the oil jobbers on that legislation appears on pages 64 to 66 of the printed 
hearings of this committee on that bill. Our group also intervened in the 
Supreme Court in the Standard Oil case by filing a brief as amicus curiae to 
oppose the order of the Federal Trade Commission. 

We have constantly maintained that the law must permit sellers to reduce 
their price in good faith to meet the equally low price of their competitors, if a 
competitive economy is to be preserved. We have also urged that this rule of 
law is necessary to the survival of wholesalers and jobbers of petroleum. 

A great deal has been written and many more volumes will be written to 
describe the need for this legislation and to enumerate the reasons why the views 
of the Federal Trade Commission on this subject should not be written into 
law. We believe, however, that no more forceful argument can be given for 
the repudiation of the Commission’s views than to quote from the oral argu- 
ment of James W. Cassedy, attorney for the Federal Trade Commission, before 
the Supreme Court in the Standard Oil case. Mr. Cassedy, a lawyer for the 
Federal Trade Commission, argued to the Supreme Court that, and the follow- 
ing is a verbatim quotation of his argument: 

“Justice FRANKFURTER. Standard had to give the same price to everybody who 
bought gas from them in this area.” 
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“Justice Jackson. Or justify the differential in cost.” 
“Justice FRANKFURTER. Or cost.” 
“Mr. Cassepy. That is my argument; yes.” 
. * * ” 7 A * 
“Justice FRANKFURTER. And by ‘retailer’ you do not differentiate between a 
filling station and the so-called jobber?” 
“Mr. Cassepy. I do not. The statute make no such difference.” 
* * - * * * * 
“Justice FRANKFURTER. As I understand your position, it does not make any 
difference whether the intermediate jobber is himself also a so-called retailer 
or not.” 
“Mr. Cassepy. It does not make a bit of difference.” 
“Justice FRANKFURTER. And there has to be a single price throughout 
area, no matter who the purchaser is; is that right?” 
“Mr. Cassepy. That is the way I understand it.” 
” ca * * * . 


this 


“Justice Black. Do | understand—you have now got me confused; I thought 


F understood you before—do I understand now that you are saying that your 


order contemplates that a person who buys at retail and has one little filling 


station in Detroit must pay the same price as the wholesaler who wholesales 


© other retail stations? 

“Mr. CASsSEDY. Not necessarily so; no 

“Justice BLack. Well, does your order require him to do so’ Does your order 
make the price the same 

“Mr. Cassepy. Your Honor, if there was no difference in the quantity pur- 
chased, or rather, no difference in the cost of sale or delivery of the quantity 


purchased, then regardless of whether it is a wholesaler or retailer, they would 
have to pay the same price. The price difference, if any, has got to be based 
on a cost difference or it has got to be based on the fact that there being no 


competition between them, there was no injury to competition resulting 


* 

“Justice Black. Are you atacking the wholesale system and trying to put 
the wholesalers out of business 7 

“Mr. Cassepy. IT am not 

“Justice Biack. rom what vou have just said in your answer to the ques 
tions of Justice Frankfurter, it sounds like you are * re 


To deny functional pricing is to legislate wholesalers and jobbers out of busi 


ness. AS we pointed out in our brief of the Supreme Court, the jobber cannot 
survive if the price reduction he receives (over the price to retailers) is limited 
to the refiner’s cost saving on sales to jobbers. Assuming that the jobber can 


distribute as efficiently and economically as the refiner, and he can, the cost 
saving discount would still allow the jobber nothing for overhead, interest on 
his investment, and profit. No one can survive if he is denied the right to a 
return on his investment and Compensation for overhead in carrying on his 
business Furthermore, business is conducted in this country for profit, and 


t eut of denying 


denying a businessman the right to make a profit is the eq 


him the right to be in business 
r 


A jobb owns bulk storage and truck distribution facilities Historically 
the jobber performed the marketing functions of independent refiners In 
recent years, however, the jobber has generally started in business as a small 
retailer. This small retailer may, under our fees enterprise system, expand 
his operations through acquiring additional stations and securing the business 
of others until he has an adequate volume to justify acquisition of a bulk plant 


He is then able to purchase in tank-car quantities. But, a gasoline buyer who 
quires a bulk storage plant and a fleet of trucks and has sufficient volume to 
buy in tank-car quantities cannot be prevented from buying at tank-car prices 
whether his suppliers like it or not. If his old supplier refuses to sell to him in 
tank-car quantities at tank-car prices he may take his business to another who 
will. This is becoming increasingly difficult to do, in recent years. Neither is 
required to do business with the other. Each is free to compete for the best 
terms of sale. The business expansion to the status of jobber represents an 
economic advancement for a small-business man 

Since the Robinson-Patman amendment has no application to a seller who 
charges the same price to all his customers, refiners who sell only at wholesale 
in tank-car quantities are not within the provisions of the act. Their jobbers 
may resell either at retail or to retailers below the going price to retailers with- 
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out consequence to either the refiner or the jobber. Price cutting by jobbers 
whose suppliers sell only at wholesale would not permit invoking the sanctions 
under the Robinson-Patman amendment even as the Commission wants the law 
to be enforced. 

To deny refiners, who also sell to retailers, the right to reduce their price in 
good faith to meet the equally low price of a competitor will not prevent jobbers 
from continuing to purchase gasoline at the going jobber or tank-car price. It 
will, however, tend to prevent dual distribution of gasoline; that is, it will tend 
to prevent refiners from selling to both wholesalers and retailers in the same 
area. We see no economic, moral, or legal excuse for denying dual-distribution 
refiners the right to meet the price to jobbers which is available to jobbers every- 
where from refiners who sell only to the jobbing trade. 

The Commission appears to be intent upon elimination of dual distribution ; 
that is, the Commission seems to oppose manufacturers selling through both 
wholesalers and retailers. Elimination of dual distribution will have dire con- 
sequences not only upon jobbers now dealing with dual distributors, but upon 
jobbers generally. 

With respect to jobbers now obtaining their supplies from dual distributors, 
many of whom have devoted their adult lives to building up their individual 
businesses on the foundation of the supplier’s brand name, they will be compelled 
to sacrifice their life’s effort. The capital which they have invested, the good- 
will they have developed with their customers, will all be jeopardized as they 
will be faced with the necessity of commencing anew to build up patronage for 
a different and competitive brand. 

With respect to jobbers not now buying from a supplier with dual distribution, 
particularly new jobbers entering the field, the market in which they will seek 
their source of supply will be arbitrarily narrowed. Competition for their busi- 
ness, as well as sales to them, will be restricted to suppliers not having their 
own direct distribution in the same area. It cannot be overemphasized that this 
will have no effect upon the price level at which jobbers will buy—they will con- 
tinue to buy at the wholesale price—but some suppliers will be prevented from 
competing for their trade. 

Furthermore, the attack upon the jobber functional discount is in the direc- 
tion of requiring further concentration in the oil industry. Refiners who are 
compelled to give up jobber distribution will undoubtedly seek to retain the 
distribution formerly handled by jobbers through taking over themselves the 
jobber function. The Federal Trade Commission has claimed to be an opponent 
of concentration of industry, and yet its conduct in this field tends directly 
toward further concentration. This applies not only to gasoline but to every 
commodity distributed through jobber distribution channels. 

We vigorously protest against this proposed change in our historie pattern 
of distribution. We urge the Congress to sustain the Supreme Court in its deci- 
sion in the Standard Oil case, which upheld the argument we there presented. 
We urge the Congress to enact H. R. 2820 and insure the legality of bona fide 
competitive conduct undertaken by a seller when he reduces his price in good 
faith to meet the equally low price of a competitor. 

The Cnatrrman. We would like you to make, however, an oral 
statement giving your views briefly. 

Mr. Hints. Well, we are jobbers and distributors of gasoline and 
fuel oil, Mr. Chairman, and we work through large suppliers. 

Now the law, or the case of the Standard Oil of Indiana which was 
brought about by the Federal Trade Commission, would prohibit 
dual operations in any market. It would put the cost price to a 
jobber, who carries on a horizontal function in the petroleum in- 
dustry, on the same level of pricing that a dealer would pay, and 
therefore there would be no extra compensation for the function 
that we carry on as compared to what a dealer does. 

The CHatrmMan. You mean there would be an elimination of the 
middleman ¢ 

Mr. Hinrs. There would be a complete elimination of the middle- 
man. Now that is very forcefully brought out in the oral arguments of 
Mr. Cassedy, the attorney for the Federal Trade Commission, which 
opposed the case in the Supreme Court. 
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The CHarrman. Wouldn’t that be the case now under the Supreme 
Court decision ¢ 

Mr. Hits. No, it would not be the case under the Supreme Court 
decision. 

The Cuarrman. Why? 

Mr. Hints. The Supreme Court decision sent the case back to the 
Federal Trade Commission with the ruling that meeting low priced 
competition in good faith was a defense. Now we think that that is 
the wav it should be. 

The C#airman. Isn’t that what the bill says? Oh, you are in favor 


of the bill? 

Mr. Huis. Yes. sir; we are in favor of the bill. 

Mr. Bryson. You want the Congress to ratify what the Supreme 
Court decided. 

Mr. Hivrs. That is right; yes, sir. Iam sorry I did not make that 
clear, Mr. Chairman, but we are very much in favor of your passing 
H. R. 2820. 

Mr. Witson. You started to say what the Federal Trade Commis- 
sion attorney said. Is it brief? What did he say ¢ 

Mr. Hits. It is not very long. It is about six or eight sentences. 
Shall I read it ¢ 

Mr. Wuison. I would like to hear it. 

Mr. Hits (reading) : 

Justice FRaNKFURTER. Standard had to give the same price to everybody who 
bought gas from them in this area, 

Justice JACKSON, Or justify the differential in cost. 

Justice FRANKFURTER. Or cost. 

Mr. Cassepvy. That is my argument, yes. 

~ + ~ ” * + > 

Justice FRANKFURTER. And by “retailer” you do not differentiate between a 
filling station and the so-called jobber? 

Mr. Cassepy. I do not. The statute makes no such difference. 

. 2 * * + * * 


Justice FRANKFURTER. As I understand your position, it does not make an) 
difference whether the intermediate jobber is himself also a so-called retaile 
or not, 

Mr. Cassepy. It does not make a bit of difference. 

Justice FRANKFURTER. And there has to be a single price throughout this area, 
no matter who the purchaser is; is that right? 

Mr. Cassepy. That is the way I understand it. 

aa + * * “ a > 

Justice BLack. Do I understand—you have now got me confused; I thought I 
understood you before—do I understand now that you are saying that your order 
contemplates that a person who buys at retail and bas one little filling station in 
Detroit must pay the same price as the wholesaler who wholesales to other retail 
stations? 

Mr. CAssepy. Not necessarily so; no, 

Justice BLack. Well, does your order require him to do so? Does your order 
make the price the same? 

Mr. Cassepy. Your Honor, if there was no difference in the quantity purchased, 
or rather, no difference in the cost of sale or delivery of the quantity purchased, 
then regardless of whether it is a wholesaler or retailer, they would have to pay 
the same price. The price difference, if any, has got to be based on a cost differ- 
ence or it has got to be based on the fact that there being no competition between 
them, there was no injury to competition resulting. 

* + a * * * > 

Justice BLack. Are you attacking the wholesale system and trying to put the 
wholesalers out of business? 

Mr. Cassepy. I am not. 
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Justice BLack. From what you have just said in your answer to the questions 
of Justice Frankfurter, it sounds like youare * * *, 

Mr. Witson. In your view, then, in the absence of this bill the Fed- 
eral Trade Commission might, or is, or was at least trying to say that 
every wholesaler and every retailer must sell at the same price ? 

Mr. Hints. Practically. 

Mr. Witson. Wouldn't that have the effect of absolutely disrupting 
the distribution system in this country? 

Mr. Hivrs. Yes. I should clarify that, though, Mr. Congressman. 
They say that in the case where both the retailer and the wholesaler 
obtain their supply from what is known as a dual distributor or a 
dual supplier, one who sells both the retail and also sells the whole- 
sale—— 

Mr. Witson. From the same source. 

Mr. Hitrs. From the same source. And inasmuch as 85 percent of 
the refining capacity of the petroleum industry is in the hands of what 
we call branded suppliers, wholesalers have no other recourse except to 
operate in what we call dual distribution. 

The CrarrmMan. You render a service ¢ 

Mr. Hixrs. Yes, sir. 

The CuHairman. You are middleman to the small gasoline stations, 
Do you extend credit ? 

Mr. Hivrs. Yes, sir. 

The CHamman. You provide all manner and kinds of advantages 
that they do not receive from the big operators ? 

Mr. Hivrs. That is right, and there are some twelve to fifteen thou- 
sand of these jobbers throughout the United States as compared to 
about 20 of the large integrated companies. 

The Cuamman. We have accepted your statement for the record. 
Thank vou, sir. 

Has Mr. Johnson returned ? 

(No response. ) 

The Ciaran. Mr. Harold Halfpenny ? 

(No response. ) 

The Cuarrman. Mr. King. Mr. King is attorney for the North- 
western Lumbermen’s Association, retail lumber dealers. We will 
be very glad to hear you. We will accept your statement for the 
record. We will ask you briefly to express your reasons for favoring 
or opposing the bill. 


STATEMENT OF JOSEPH KING, ATTORNEY, NORTHWESTERN 
LUMBERMEN’S ASSOCIATION 


Mr. Kine. Mr. Chairman and members of the committee, my name 
is Joseph King. I represent the Northwestern Lumbermen’s Asso- 


> 


ciation. That is a group of about 2,300 retailers located in North 
and South Dakota, Minnesota, and Iowa. I would like to submit for 
printing in the record the prepared statement of Art Munck, who 
represents the association. Mr. Munck was unable to appear and 
asked me, as counsel for the association, to appear in his place. 

(The prepared statement submitted by Mr. King is as follows :) 
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TESTIMONY OF ART Munck REeLaATive to H. R. BsSvo 


Mr. Chairman and members of the committee, my name is Art Munck. I own 
the Merrill-Schaaf Lumber Co. at Pierre, S. Dak., a town with a population of 
$300. 1 represent the Northwestern Lumbermen’s Association, Minneapolis, 
Minn., which has a membership of 2,303 retail lumber and building material 
dealers, of which 86 percent are in towns of 5,000 or less and all located in the 
States of Minnesota, lowa, North and South Dakota In speaking for these 
hundreds of small organizations we appreciate the opportunity to express our 
views as to the effects of outlawing the practice of freight absorption when 
required to meet competition. Our organization has contacted our membership 
in an effort to determine from the grass roots the effect the Supreme Court 
decisions have on our dealers, their customers, and the farmers. From all of 
the information and data we secured we present the following : 

The materials involved are cement, wire fence, barbed wire, nails, steel sheets 
or sheet steel, firebrick, insulation, both rigid or board and blanket, metal lath, 
ridge rolls, ete., all of which previously were sold on the competitive freight 
absorption basis 

In the area named 10,500,000 consumers, of which 3,000,000 are farmers, 2,700 
retail lumber and building material dealers, and 7,000 contractors and builders, 
are seriously affected, 

The Supreme Court decisions prohibiting the former practice of freight absorp- 
tion has, in our opinion, which opinion is that of our hundreds of dealers and 
their customers, both city and farm: (1) Created local islands of monopoly ; 
2) created in our areas serious shortages of cement and other materials neces- 
sary for farm and home construction; (3) imposed upon the consumer and 
farmer a material increase in costs or price; (4) resulted in the withdrawal of 
many manufacturers of the above-named commodities from our area: (5) 
impeded construction of housing, farm structures, farm fencing, and farm storage 
facilities; (6) has created an unfavorable and serious condition as to distri- 
bution and production. 

Permit me to quote from a few of the great many letters we received from 


dealers with reference to this matter: 

A North Dakota dealer: “The freight rate on carloads of cement from Duluth 
to all of our North Dakota yards is less than from any other cement shipping 
point. This means we are compelled, in order to keep our consumer and farmer 
costs down, to purchase all of our cement requirements from Duluth. This 
definitely eliminates competition as far as cement shipments are concerned to 
our yards. With the possibility that cement will be in critical shortage for some 
time, we will have difficulty in securing a small portion of our requirements, it 
being necessary for us to place our orders with Duluth shippers. Such a condi 
tion will seriously curtail construction of homes, farm buildings, and industrial 
buildings.” 

An lowa dealer: “The consumer is adversely affected and penalized because 
competition is reduced. The one dealer whose suppliers happen to have the 
lowest freight rate (either our company or our competitor) can raise his prices 
to a point just under the price the other dealer would be forced to make on his 
higher cost. The consumer will lose by the elimination of a healthy competitive 
set-up. Stocks will also be kept down to a dangerously low level because only 
the dealer with the lowest cost will attempt to carry any reserve of this 
merchandise.” 

A Minnesota dealer: “Our experience has shown already that as a result of 
the ruling we have a number of manufacturers who have dropped out of this 
market. In other words, it has become a matter of picking the territories and 
customers which they wish to serve and which give them the longest profit margin. 
The other territories which they have served heretofore are now dropped for the 
more advantageous markets. This certainly does not advance the theory of free 
enterprise in competitive business.” 

A North Dakota dealer: “Out here in our territory the farmers, who by the 
way, are the ultimate consumers of manufactured goods, such as steel of all 
kinds, as well as brick, ete., are obliged to pay a lot more money for these goods 
but will also be deprived of the merchandise because the small-business man 
will not be able to stock enough merchandise with which to supply his customers 
because there are no steel mills, ete., in this trade area, and the small-business 
man cannot afford to carry a heavy inventory of this costly merchandise.” 

A South Dakota dealer: “The decision of the Supreme Court was to their 
mind a ruling which was to stimulate competition, but instead it is having the 
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reverse effect. We, here in Sioux Falls, are in a state of confusion. A farmer 
advised us that cement was selling for a difference of 24 cents a sack in Pipe- 
stone, Minn., as compared with Flandreau, S. Dak., which is located 12 miles 
west of Pipestone. There is considerable discrepancy now in the price of cement 
and steel products in Sioux Falls as compared to Iowa and Minnesota.” 

An lowa dealer: “This new ruling is one thing that the dealers always hoped 
would never happen. It means a wide variety of prices on cement and steel and 
it only creates confusion and dislike for each other among the dealers and their 
customers. Here is an example of the way cement will be sold by us. We have 
cement from three different manufacturers, which will be sold at three different 
prices. Mind you, this is the same Portland cement. If this was to happen in 
a grocery store the grocer would have to have space for three different items of 
sugar, but it would be the same sugar, only at three different prices. Cement 
is now running all the way from $1.20 to $1.40 per bag in this territory. It is 
going to be pretty tough to charge one man a lower price than another on the 
same item. It means we must use the highest price on cement, as we might re- 
ceive more of that than the cheaper. This ruling tends to raise prices in con- 
struction of practically any building as they all require cement. We have four 
different prices quoted us on cement and not having had any cars of steel, we 
don’t know where we are on this item.” 

A Minnesota dealer: “This ruling is bound to affect our trade and the farmers 
as it means that seme customers of ours taking cement from distant mills have 
to pay more for their cement than other customers buying cement which we are 
receiving from neighboring mills. It is pretty hard to explain to our ¢t'stomers 
and farmers why this is necessary and it creates a great deal of ill will. The 
same condition applies on steel products as they now apply on cement. The net 
result is to stifle competition and create monopoly.” 

An lowa dealer: “In regard to the interpretation that has been placed on the 
decision for the cement industry, two cement companies have entirely withdrawn 
from the southern Iowa territory, thus throwing the burden of supply on the 
two local plants to furnish the cement for practically the whole southern part of 
the State of Iowa. This has created a severe shortage.” 

A Minnesota dealer: “As a result of this new ruling we cannot establish a uni- 
form selling price on cement inasmuch as cement is not available as desired. 
Actually it must be purchased when it can be purchased on a catch-can basis. 
In addition, we cannot develop true estimated prices without using the top price 
at which we might have to purchase cement. We find further that the source 
of supply cannot begin to serve this area. Dealers must purchase cement where 
available. From our customers’ point of view, all their estimates will not be 
accurate because of the price differential and further for the past 4 years no 
dealer has had an adequate cement stock during most of the construction year. 
It is our opinion further that the customer is exploited by a wide range of various 
prices in his trade area, Generally speaking, it has added extreme confusion 
among customers.” 

An Iowa dealer: “Since the Supreme Court decision on basing-point systems in 
industry, we have found that the only thing thus far obtained by this decision 
in our territory with respect to prices has been a 15-cent-per-barrel increase in 
the price of cement and an increase of $12.76 per ton on 726—6-11 hinge joint 
fence which amounts to $5.98 per hundred rods. With nails the increase has 
been $18.20 per ton, which is equal to 91 cents per hundred pounds and with 
respect to barb wire the increase on a standard 80-rod spool of 1214-gage, 2 point 
has been $16.15 per ton or 65 cents per spool. Because we are now compelled to 
purchase cement wherever we can get it and at far-distant points, this has caused 
an increase to some of our points of 50 percent or more. Insofar as our customers 
and trade are concerned, their confidence in the dealers will be shaken because 
of one price today and a possible different price tomorrow, depending upon 
distance goods received have been shipped.” 

An Iowa dealer: “We believe the most damaging effects will result from the 
disruption of distribution and production. At a time when all effort should be 
put on increased production, efficiency, and improvement of the product, this 
decision is forcing cement mills, steel companies, and every other industry which 
is affected, or believes it will be affected, to stall off plant expansion, improve- 
ment, or modernization. - These industries must necessarily first determine 
whether or not they will even be in business in a particular location next year. 
We cannot imagine any company installing more and better machines, or expand- 
ing their production and research facilities under present conditions.” 
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An Iowa dealer: “As you no doubt are aware, Des Moines has two cement 
companies located within the metropolitan area, which gives these two com- 
panies the benefit of all the business in this area, at the exclusion of the cement 
companies located on the river and without the State limits. Without any 
question, competition in cement on the part of a manufacturer is definitely elimi- 
nated and given exclusively to the two local ccmpanies.” 

A Minnesota dealer: “I presume this basing-point deal was to prevent what 
they call a monopoly, but as I see it, this creates a monoply instead of dissolving 
one. Many cement mills are in a position to ask any price they want to in 
territory reasonably close to their plant as they do not have to worry about com- 
petition from other mills, because the increased cost in freight would more than 
offset their price. Another thing, I do not know of any cement mills in this 
area that could take care of the volume of business naturally tributary to their 
mill. The capacity is just not large enough, so as a result the dealers have to 
pay the additional freight from other mills at distant points for shipment, and 
this is naturally passed on to the consumer and farmer, and we are having a 
lot of complaints on the present high prices of cement and steel.” 

You can now see, gentlemen, after quoting from a few of the great many 
letters we have received on the subject that this decision has created a monopoly 
and has eliminated a free competitive system, as the manufacturer having the 
lowest freight rate now has a monopoly in his particular territory because other 
manufacturers cannot “meet competition at destination.” Before this decision 
17 cement companies sold cement in the State of Lowa. Today only 5 companies 
are serving this territory and the production of these companies is only about 
20 percent of the demand. A similar situation also exists in the States of 
Minnesota, North and South Dakota. 

With reference to my statement that this decision has created a gray market, 
let me state that the very few companies that can serve our area do not have 
sufficient production to take care of anywhere near the demand, with the result 
that truckers and brokers from other States are trucking cement into our area 
and selling it from $1.50 to $2.50 per sack, where the average dealer price on 
cement before the decision ran about $1.15 per sack or less. Result, the farmer 
und consumer will be exploited by gray marketeers. 

To give you an idea of how this decision has created confusion and increased 
costs to the farmer and consumer, let us take the town of McGregor, Minn. Quo- 
tations from six different cement companies are as follows: $3.45, $3.95, 33.70, 
&3.74, $3.87, $3.47. This price differential is similar to 85 percent of the yards 
in our territory. 

As with regards to the difference in costs on nails, fence, barb wire, and steel 
posts, the following is another example. At Albertville, Minn., the dealers, 
costs are as follows: Nails, Sd common, $6.45 and $6.82; 7d smooth box, $6.90 
and $7.27; 6d finish, $6.95 and $7.32. Fence, 832-6-1244, .5035 per rod and 
AT76 per rod. Barb wire, S0-pound combination, $5.28 and $5.51. Six-foot steel 
posts, .5363 and 5666. 

All of these differentials in dealers’ costs, as stated before, not only create 
great confusion on the part of our dealers but definite increases in costs to the 
farmer and consumer. 

For the past 3 or 4 years our dealers, consumers, and farmers have experienced 
one of the greatest shortages of cement, fence, barb wire, and other items 
important to home and farm construction, crop rotation, farm utility buildings, 
ete., ever experienced in our history. Farm-crop storage has been seriously 
affected. Maintenance and repair of homes and farm buildings have been 
seriously affected, and not until Congress does something definite in the way of 
corrective legislation will production and normal distribution of cement and 
other commodities necessary in building be in sufficient supply to carry on 
construction work. Most important of all, the increased costs to farmers and 
consumers cannot be reduced to a normal level until this is done. 

Today a bad situation exists for hundreds of small dealers in our territory, 
not knowing from one week to the next where their materials are coming from 
and what they are going to cost them. 

On behalf of the building-supply dealers whom I am representing and their 
customers I urge you to do everything in your power to help adjust this situation 
and recommend to Congress that they take legislative action to correct this 
situation created by the Supreme Court decisions and let the building industry 
operate on a free-enterprise and competitive basis as it has heretofore, and give 
the consumer and farmer the benefits of lower costs. 
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Mr. Kina. These dealers, as you know, are remotely located from 
the areas producing heavy products such as steel and cement. These 
items in themselves are essential to both the urban and rural construc- 
tion. The freight costs in those areas, of course, are high, being re- 
mote from the producing areas, and since the Supreme Court decisions 
threw a cloud around the right of the producers to absorb freight 
these dealers have had to pay the freight from the producing area. 

It has resulted in two situations: Either the producers have with- 
drawn from the area, leaving the isolated producers within the area 
in possession of a monopoly, or these dealers have had to pay this 
increased freight charge. 

The competition between the dealers has been thrown out of line 
because one dealer may be buying locally while his competitor across 
the street has to buy from remote areas and pay the additional freight 
charges. We are not commenting on the legality of the legislation. 
We are merely asking that Congress take some corrective action 
that will assure the producers of some clear legal way to handle some 
of these products on a competitive basis within these areas. 

This is highly essential to these dealers in this area and it has re- 
sulted in increased cost to the farmers, and they ask that their state- 
ment be considered. The statement consists of a series of excerpts 
from letters from the various dealers in these areas, and if the mem- 
bers of the subcommittee will glance through Mr. Murch’s statement I 
think they would find some interesting comments. 

Mr. Witson. Let me ask one question. On the general proposition 
of freight absorption or lack of ability to compete on somewhere near 
the same basis, do you think that that would more or less tend to create 
local monopolies all over the country ? 

Mr. Krne. That is the situation that they found developing in that 
area. If they only have one cement-producing plant in that area, 
that cement plant will keep its price just below its competitors’ price 
plus the freight coming into that area. 

Mr. Wrison. In other words, if you had only one plant and no 
competition, and any competition that came in would have to pay an 
added freight cost, that would leave the territory exclusively in many 
cases to one manufacturer or one company. 

Mr. Kine. That is correct. 

Mr. Witson. Wouldn't that tend to encourage him in many cases, not 
always, to charge all the market would bear in the absence of com- 
petition ? 

Mr. Krnc. He would charge all the traffic will bear up to just‘a 
few cents below his remote competitor. Also there is a danger of 
his decreasing the quality of his product. 

The Crarrman. Would you say in general that this bill would be 
helpful to the consumers ? 

Mr. Kine. Yes; it would be helpful, especially in these areas because 
it would then bring the competitive price down. 

The CrarrmMan. I mean in the areas mentioned by the distinguished 
colleague of ours from Texas. 

Mr. Kina. Yes, it would. It would result in considerable savings. 

The CuarrmMan. Thank you very much, Mr. King. 

Mr. Davin T. Srarts. You have a statement likewise, Mr. Searls, 
that you want to put in the record? We will be glad to accept your 
statement for the record. 
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STATEMENT OF DAVID T. SEARLS, MEMBER OF THE TEXAS BAR 
AND A. PARTNER IN THE HOUSTON, TEX., LAW FIRM OF VINSON, 
ELKINS & WEEMS 


Mr. Searcts. Did you want me to make a summary of this state- 
ment or to read it tothe members of the committee / 

The Cuairman,. I think it would be well if you would give a sum- 
mary of your statement orally. We are a little bit pressed for time. 
We do not want to hurry you, but the House meets again at 11. We 
wish to conclude these hearings as expeditiously as possible. 

(The prepared statement submitted by Mr. Searls is as follows :) 


STATEMENT OF Davin T. SEARLS 


My name is David T. Searls. I am a member of the Texas bar and a partner 
in the Houston, Tex., law firm of Vinson, Elkins & Weems. The practice of our 
firm is varied, and I think it a fair statement to say that our clients include a 
good cross-section of Texas industry. 

I am grateful for this opportunity to appear before the Committee on the 
Judiciary to urge favorable action on H. R. 2820. There are two reasons why 
Lam hopeful that the Congress will approve this legislation. 

Texas takes the antitrust laws seriously. The Texas Constitution contains 
a prohibition against trusts and monopolies. As I am sure many of you know, 
enforcement of State antitrust laws is probably more vigorous in Texas than 
in any other State, or for that matter than that of the Federal Government 
itself. 

Texas is one of the three States that does not permit businessmen to enter 
into agreements fixing prices, under the umbrella of the Miller-Tydings Act. 
It is, therefore, to be expected that Texans would support legislation, such as 
H. R. 2820, which protects and encourages competition by permitting sellers 
to in good faith compete with their competitors, and, which, at the same time 
prevents monopoly by eliminating legal barriers that would tend to give a 
monopoly to individual sellers by prohibiting competitors from entering their 
territory. 

My second reason for supporting this legislation is its vital necessity to the 
growth of the Southwest. Those of us who have seen the tremendous indus- 
trial expansion in the Southwest during the last quarter of a century have 
great faith in the area’s continuing growth at an even accelerated rate. But 
we know that industry cannot be induced to build large plants in the Southwest 
if the market for their products is confined to the immediate territory of their 
plants. On that basis, areas of great concentrations of population appear more 
attractive 

We believe our manufacturers in Texas should have the right to sell their 
goods in any part of the United States, without tariff barriers. We realize, 
that in acquiring this right for our manufacturers, that necessarily manufac- 
turers in other ureas must have the right to sell their goods in our territory. 
This will result in a competitive contest which is just another description of 
good faith meeting of colmpetitor’s lower prices In that competitive contest 
consumers will get better goods at lower prices. In such a competitive contest, 
because of our great natural resources, we of the Southwest are confident that 
we will far more than hold our own 

Prior to discussing the specific provisions of the pending bill, I should like 
to comment briefly on the philosophy of the antitrust laws as they apply to 
this legislation. 

The Sherman Act has for its basic principle encouraging, and in fact requir- 
ing, vigorous competition to give the consumer better goods at lower prices. 
President Wilson aptly stated this basic philosophy of the antitrust laws when 
he said: ’* 

“Any man who can survive by his brains, any man who can put the others out 
of the business by making the thing cheaper to the consumer at the same time 


See testimor of John D. Clark printed in hearings before Subcommittee on Mono ly 
Sist Cong., Ist sess., pt. 1, p. 109, quoting 
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that he is increasing its intrinsic value and quality, I take off my hat to, and I 
say, ‘You are the man who can build up the United States, and I wish there were 
more of you.’” 

This view was recently expressed by the President’s Council of Economic 
Advisers when they said in their 1948 annual report that— 

“The tendency toward soft competition has likewise been exhibited in the 
Robinson-Patman Act which prohibits price-making policies previously accepted 
as legitimate features of hard rivalry for business. * * * The philosophy 
of the Sherman Act appears to be yielding to a policy of ethical competition 
which does not differentiate between the stability of the individual firm and the 
stability of the total economy.” 

Testifying before this subcommittee, at the last session, a member of the 
Council of Economic Advisers warned that,” “The elements of strength and 
progress in [our] system remain dormant if competition does not press the 
enterpriser into greater effort to reduce his cost, to improve the quality of his 
goods, to uncover new markets, and to expand his business. Remove compe- 
tition and technology languishes, production lags, costs rise, and the economic 
advantages of our system disappear, leaving the imperfections of which its 
critics make so much.” 

While the basic principle of the Sherman Act is competition, to give the con- 
sumer better goods at lower prices, there are many who believe the basic prin- 
ciple of our antitrust policy should be to protect each individual merchant from 
the normal effects of competition. This is the view of the Federal Trade Com- 
mission advanced in its report to the Senate Judiciary Committee opposing the 
companion Senate bill. The commission seeks to protect individual competi- 
torsfrom the effect upon them of the good-faith competition, which the Sherman 
Act requires and which this bill would permit under the Robinson-Patman Act. 

While recognizing that there is a benefit to the individual businessman in in- 
sulating him against the adverse effects of competition, we must also recognize 
the effect upon the consuming publie of the prohibition on competition which is 
required to accomplish that purpose. 

The fact is, as this committee clearly stated in a report filed in the last Con- 
gress, “In any competitive economy we cannot avoid injury to some of the com- 
petitors. The law does not, and under the free-enterprise system it cannot, 
guarantee businessmen against loss. * * * We must always distinguish be- 
tween injury to competition and injury to a competitor. To promote and protect 
competition is the primary function of the antitrust laws. However, we can- 
not guarantee competitors against all injury. This can only be accomplished 
by prohibiting competition.” 

In testimony before this committee during the last Congress, Dr. John D. 
Clark of the Council of Economic Advisers wisely pointed out that,’ “All 
competitive effort is burdensome and harmful to those who cannot keep pace, 
but if we said it must stop short before it hurts anyone we would completely 
abandon the policy of compeition.”” Then he asked, “Is it a desirable national 
policy to tie the hands of the big competitor and thereby make it easier for 
the small-business men to survive?” His answer was, “I have no doubt that 
Woodrow Wilson and his predecessors would have furiously contested any such 
proposal. Today, many supporters of the antitrust policy will give hesitant 
answers. My own is that there is a heavy burden of proof upon him who 
would temper the storms of competition for the lamb in this manner. He must 
do more than argue for stability of business. He must make an exceedingly 
strong case that his proposal will not, by depriving competition of its vigor, 
deny the people those benefits of larger production, lower costs and prices, and 
improved standard of living which the Sherman Act was designed to promote.” 

The pending bill would not amend the Robinson-Patman Act wholly to permit 
the vigorous competition which the Sherman Act appears to require. It would 
not change the Robinson-Patman Act from what a majority of the Supreme 
Court held is the existing law. The pending bill does no more than to permit 
a seller to meet a lower price to his customers, when his competitor is already 
lawfully offering that price to those customers. It is difficult to conceive of an 


2? Third annual report to the President, December 1949, by his Council of Economie 
Advisers, p. 15. 

* Testimony of John D. Clark, printed in hearings before Subcommittee on Monopoly 
Power, Committee on the Judiciary, House of Representatives, 8ist Cong., Ist sess., pt. 1 
p. 108. 

4H. Rept. No. 1422, Sist Cong., 1st sess., pp. 5—6. 

5 Tbid., note 3, p. 113. 
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injury to competition—as distinguished from a loss by a competitor—through 
permitting a seller to meet a lower price to a customer—when that lower price 
is already lawfully available to the customer from another seller. 

The Federal Trade Commission has construed the Robinson-Patman Act, in 
its present form, as denying a seller the right to meet his competitor’s lower 
price when doing so might injure competition. This is the view which it unsuc- 
cessfully argued to the Supreme Court in the Standard Oil case. It now urges 
that the Congress amend the statutory law to adopt that philosophy. 

The Supreme Court majority held, in the Standard Oil case (340 U. S. 231), 
that such a limitation on the right to meet a competitor’s price made the right 
to do so virtually meaningless. The Court’s opinion explains the effect on com- 
petition of thus denying sellers the right to meet competition, as well as the need 
in a competitive economy for the statutory provision which this bill would clearly 
establish. 

in disapproving the Federal Trade Commission’s argument, now repeated 
here to the Congress, the Court said that, “It is enough to say that Congress 
did not seek by the Robinson-Patman Act either to abolish competition or so 
radically to curtail it that a seller would have no substantial right of self- 
defense against a price raid by a competitor.” The Court then went on to say 
that where a seller sustains the burden of proving that he in good faith met 
the competitor’s equally low price, there is, “No reason to destroy that defense 
indirectly, merely because it also appears that the beneficiaries of the seller's 
price reductions may derive a competitive advantage. * * *” 

The Supreme Court observed that, “It must have been obvious to Congress 
that any price reduction to any dealer may always affect competition at the 
dealer’s level * * *.” Then the Court noted that, “The proviso in paragraph 
2 (b), as interpreted by the Commission, would not be available when there was 
or might be an injury to competition at the resale level.” But the Court said 
of that construction that, “So interpreted, the proviso would have such little, 
if any, applicability as to be practically meaningless.” Now you are asked by 
the Commission to write into law a proviso which the Court has already said 
would make the right to meet competition “practically meaningless.” 

This decision by the Supreme Court majority was based on the premise that, 
“The heart of our national economic policy long has been faith in the value of 
competition.” And the Court concluded that in the enactment of the antitrust 
laws, “Congress was dealing with competition, which it sought to protect, and 
monopoly, which it sought to prevent.” 

As this committee knows, the minority of the Supreme Court agreed that 
nondiscriminatory pricing tended to weaken competition, but they felt that the 
Congress had intended that result. Observing that the Commission had publicly 
said that the law should permit good-faith meeting of competition, the minority 
of the Supreme Court expressed the view that it was neither for the Commission 
nor the Court to determine the economic propriety of the legislation, thus indi- 
cating that they did not necessarily believe that the construction which they fol- 
lowed was sound economics. 

However, the Commission has since reversed itsself, and now argues that the 
law should not permit the good-faith meeting of competitors’ equally low prices. 
The Commission is here in disagreement with the Department of Justice, the 
Council of Economic Advisers, and a substantial portion of its own staff, includ- 
ing the late Walter B. Wooden. Wooden, who represented the Commission in 
all its pricing cases for a quarter of a century, wrote in TNEC Monograph No. 42 
(p 139) that the present law permitted a seller to discriminate in good faith to 
meet the equally low price of a competitor, and that, “This right is guaranteed 
by statute and could not be curtailed by any mandate or order of the Commis- 
sion. * * * The right of self-defense against competitive price attacks is as 
vital in a competitive economy as the right of self-defense against personal 
attack.” 

Section 2 of the pending bill (I will deal with section 1 presently) conforms 
section 2 of the Robinson-Patman Act to the construction which the majority 
of the Supreme Court has given to existing law. As I have noted, the Com 
mission's objection to the bill is that it is opposed to the Supreme Court decision 
because it would permit meeting competition even though it resulted in injury 
to a competitor. The Supreme Court has pointed out, however, that to deny the 
right to do so is actually to prohibit competition. 

This committee has found, with abundant testimony to support the conclusion, 
that the Congress can only prevent competitors from being injured through 
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vigorous competition by prohibiting competition entirely.” This is not in the 
public interest. 

The Supreme Court majority said in the Standard Oil case that the statutory 
right to meet a competitor's lower price was not available when the price being 
Inet was clearly unlawful. The pending bill conforms the statutory law to that 
view. The minority Senate report on the companion bill (S. 719) condemns 
this legislation because it adopts this view of the Supreme Court. In fact, it 
is urged in that report that this bill goes beyond the Supreme Court decision, 
because the Court’s language about a lawful price is said to be dicta, with 
respect to which it is argued the Court was in error. 

I recognize the merit of the argument that a seller should be able to meet 
his competitor's price whether or not it is a lawful price. For myself, | would 
adopt that view. However, such a view is not in accord with the Supreme Court 
decision, and a substantial number of the Members of Congress, including Mr. 
Willis, of this subcommittee, objected to prior legislation on the ground that 
it did not bar the meeting of admittedly unlawful prices. 

Furthermore, the view of the Senate minority report is that while retaliatory 
meeting of unlawful prices should be permitted, that the law should prohibit 
meeting the unlawful prices which competitors are offering to customers of a 
seller. This just doesn’t make sense to me. 

To deny a seller the right to meet a lower price, which is already lawfully 
available to his customer from a competitor, must result in one or two alterna- 
tives. Assume that Jones sells a product throughout a large area and that 
Smith—who sells in only a small part of the territory—starts a price war in 
his local area. (1 assume Smith has reduced his price to all his customers 
and therefore does not violate the Robinson-Patman Act.) If Jones is denied 
the right to meet Smith’s lower price he has only two alternatives. Jones can 
withdraw from Smith's local market, or he can reduce his price to all his 
customers in all the markets in which he does business. Jones might be able 
to reduce his price in all his markets for the duration of Smith’s price-cutting 
campaign, but this would play havoe with his smaller competitors in other areas 
who could not afford the price reduction. Jones would probably even be accused 
of lowering his price in the other markets to drive smaller competitors out 
of business. 

Jones would thus have the choice of giving Smith a monopoly in that local 
market, or giving ruthless competition to his competitors in the other markets. 
On the other hand, to permit Jones in good faith to meet Smith’s lawful price 
would promote competition and prevent monopoly. 

Is a seller to be denied the right to do business in any market unless he can, 
and does, give the prevailing price in that market to all his customers in every 
market? : 

In the Standard Oil case the Federal Trade Commission argued that the law 
did not permit giving a lower price to jobbers than that available to retailers, 
except for provable cost savings. Standard had made its lower price to four 
tank car buyers to meet the prices available to its jobber customers from other 
refiners. It was suggested that Standard should have made that lower price 
available to all its customers in that market, jobbers and retailers alike. 

However, to sell to retailers at the same price charged to jobbers is to put 
the jobbers out of business. 

The Commission has expressed doubt as to whether this bill would change the 
burden of proof. The Senate minority committee report says that it will change 
the burden of proof. This view is wholly unfounded and I feel confident could 
not have been intended by the bill's draftsman. This bill provides that this 
defense is available when the seller shows that he met his competitor's lower 
price in good faith. The seller has this affirmative burden. The proviso does 
no more than spell out one of the criteria for determining good faith, and it 
does not relieve the seller of affirmatively showing that his conduct was in good 
faith. 

Of course, a Competitor’s price would be assumed lawful unless the issue of its 
legality were raised by the Commission. You cannot start with the assumption 
that every price is unlawful. But once the Commission questions the legality 
of the competitor's price by appropriate evidence, the burden of showing that 
he did not know, and should not have known, that the competitor's price was 
unlawful, is upon the person charged with price discrimination. 

This is the applicable rule under the existing statute. This bill would not 
change the burden of proof. 


®Ibid., note 4. 
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Section 1 of this bill would amend the Federal Trade Commission Act to cor 
form it to the statutory standard found in section 2 of the Robinson-Patman Act, 
as presently interpreted by the Supreme Court, and as clar fied by section 2 of 
this bill. 

I assume that the Congress does not intend that pricing practices should be 
unlawful under one statute, when they are specifically made lawful under another 
statute. Confusion as to the legality of pricing practices would be eliminated by 
making the same standard applicable to both statutes. This would also etim 
nate confusion resulting from dicta in recent basing peint cases, and from the 
four to four split of the Supreme Court in the Rigid Steel Conduit case. 

Section 3 of this bill defines “price,’ as the term is used in the Robinson- 
Patman Act. The definition is that given to a Senate committee by the Federal 
Trade Commission in November 1950. Your attention is directed to the fact 
that this definition was made by the present members of the Federal Trade 
Commission (S. Rept. No. 2627, p. 26, answer 36). 

I gather from reading the congressional debates in the last Congress, and from 
the public statements of the Federal Trade Commission, that the “mill net” 
theory for determining price discrimination has been wholly discredited and 
abandoned. In fact, the Commission now denies that it ever advanced the 
theory. Its present definition of price disposes of this argument. Clarification 
would, therefore, be achieved by adopting legislatively the Commission’s present 
definition of the term price. 

I would like to conclude these remarks with three additional observations 

1. This bill would not change the decision in any Supreme Court case, includ 
ing the Corn Products, Staley, and Cement Institute cases. It does no more than 
conform some of the dicta in those cases with the more recent decision of the 
Supreme Court in the Standard Oil case. 

2. This bill is wholly in accord with the views expressed by the D’resident in 
his veto message returning S. 1008, in the last Congress. The President then 
said that any amendment to the antitrust laws should be for the purpose of 
preventing monopoly and protecting competition. The Supreme Court has found 
that the statutory construction confirmed in this bill would do exactly that. 
Furthermore, the President expressed approval for the purposes intended by the 
sponsors of S. 1008, but he disapproved the legislation because of its confusing 
legislative history, and the possibility that uncertainty might result from the 
new phrases used. Such charges cannot be made against this bill, in its present 
form, because it uses only language that has already been interpreted by the 
Supreme Court, and which conforms wholly to the Court’s decision in the 
Standard Oil case. 

To avoid the criticism the President made of S. 1008, it is my hope that the 
Congress will not fasten any crippling amendments to the legislation, which 
might induce the President to find that the legislation is confusing and not 
clarifying. 

3. We hear a great deal these days about the high cost of living, increased 
prices, and the need for price control. The President has vigorously asked for 
control against further increases in prices. I do not mean to detract from the 
force or effect of control legislation, but I cannot refrain from pointing out that 
one potent means of keeping prices down and lowering the cost of living to the 
consumer is through vigorous competition. This bill is certainly a step in that 
direction. No one who supports the view of keeping prices to the consumer 
down can be opposed to this competitive legislation, 

We in the Southwest, who are confident of our continued growth and expansion 
in a genuinely competitive economy, hope that the Congress will preserve our 
right to compete in any market for any business. 

We do not ask, and we think it is not within the province of anyone to ask, 
that the Congress create legal barriers to protect our industry against competi- 
tion from other markets. Conversely, however, we think we have the right to 
demand that the Congress not create legal barriers which prohibit our industry 
from competing in distant markets and thereby to deny us the right to grow 
until the Southwest achieves that place in our national economy which the 
bountiful natural resources with which it is endowed indicates was intended for 
the great Southwest. 





7 Federal Trade Commission v. Cement Institute, Inc., et al (238 UT. S. 688) Corn 
Products Refining Co. y. Federal Trade Commission (324 U. 8. 726) ind Federal Trad 
Commission v. A. FE. Staley Mfq. Co. (824 0. S. 746). 

* Clayton Mark & Co. vy. Federal Trade Commission (336 U. S. 956). affirming by quall 


divided court Triangle Conduit & Cagle Co. vy. Federal Trade Commission (168 F. 2d 175 
< & A. 7, 3066) }. 
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Mr. Searts. Mr. Chairman, my name is David Searls. I am a 
member of the Texas bar, from Houston, Tex., member of the law 
firm of Vinson, Elkins & Weems. The practice of our firm varies 
and I think it represents a cross-section of industry. 

I feel it is an honor to appear before the Judiciary Committee, not 
only because we feel our State has always been represented ably on 
the Judiciary Committee, but also through the aid of my friend, 
Congressman Ed Gossett I have had the opportunity during the past 
few years to follow the work of this committee, as Mr. Gossett 
arranged for me to get reports of the committee, and I think this 
committee has done a splendid service to industry and to the people 
generally, not only because of the fact that you are determining 
whether new laws should be passed, but also in keeping industry, both 
big and small business, conscious at all times of the existence of our 
antitrust laws and of the national policy behind our antitrust laws, 
and also keeping the enforcement agencies of the Government conscious 
of what the congressional policy is and shall be in the future. 

We think it is most worth while and I did want to make that com- 
ment to the committee because I have been very interested in your 
work during the past few years. 

Mr. Witson. 1 would like to say, Mr. Chairman, that while I do 
not know Mr. Searls personally, | know that he represents the firm 
of Vinson, Elkins & Weems which is one of the most outstanding law 
firms in the whole south, and he is from a great city, Houston. While 
we are his competitors in Dallas, we do recognize that that end of the 
State is a very Important part of our economy and our people. 

Mr. Searzts. Thank you, Mr. Congressman. 

Mr. Kearine. I would like to say that we have been very fortunate 
to have the Texans who have been on our committee. Both Messrs. 
Gosset and Wilson are fine representatives of their State, and their 
country, and the same holds true of their other Congressman, Mr. 
Thomas, who is well known and well liked by all of us. 

The CuatrMan. On behalf of the committee I also want to state 
that we are very grateful to you for your kind words expressed here 
this morning, concerning our activities. 

Mr. Sears. I want to state I hope the work of this committee will 
become a permanent committee because I do believe it is one of the 
most important committees in Congress today. We are very much 
interested in this bill down in Texas. 

First Texas, as you probably know, had antitrust laws prior to the 
passage of the Sherman Act in 1890, and the State of Texas is one 
of the few States in the Union that has vigorously enforced the 
antitrust laws of that State. 

We are one of the three States of the Union that has never adopted 
the price-fixing bill under the Millard Tydings Act which would per- 
mit the holding of an umbrella over certain competitors. We believe 
in competition and we believe in the philosophy of the Sherman Act, 
that there should be competition, and we think it is clear from the 
statements that this committee has made that this committee believes 
in competition. 

And I think one of the most important statements that has been 
made on this subject was made by this committee when it said that in 
any competitive economy we cannot avoid injury to some of the com- 
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petitors. The law does not, and under the free-enterprise system it 
cannot, guarantee businessmen against loss. We must always dis- 
tinguish “bet ween injury to competition and injury to a competitor. 
To “promote and — competition is the primary function of the 
antitrust laws. However, we cannot guarantee competitors against 
all injury. This can only be accomplished by prohibition of com- 
petition. 

I think it is clear that in any field of competition, some competitor 
may become injured. He might be hurt. If he is inefficient he might 
be hurt. He might lose business as he is competing to sell his goods 
in the market place, but it has been the theory of competition that has 
made this country what it is today, and has made possible the growth 
of industry, both big and small business, and we firmly believe that 
the small-business man can compete with big business. 

We believe we have not reached a point ‘whe ‘re he cannot compete 
and he always will be able to compete because of his personal con- 
tacts, his ability to cut costs, his ability to sell more cheaply at a lower 
cost than the larger competitor. 

We think this is a most important bill because it would place and 
would codify what the Supreme Court expressed in Federal Trade 
Commission versus Standard Oil Co. of Indiana, that one competitor 
when acting in good faith should have the right to meet the lower 
price of another competitor where that competitor has a customer for 
| year, 5 years, or 10 years and someone else offers that customer a 
lower price; we believe certainly the seller should be ent itled to lower 
his price to hold that customer, and that is the theory of competit ion 
that Congress has always advocated and that it adopted when it passed 
the Sherman Antitrust Act. 

Now we think there is a safeguard in this proposed bill in that it 
puts a tremendous burden upon a seller to prove that he was acting 
in good faith, and that if his activities are challenged in court, he has 
to meet a burden of proof and that burden of proof is clearly placed 
upon the seller who reduced his price. 

He must first show that a lower price when he comes into court, 
that the lower price was offered by a competitor. Second, he must 
show that it was a lower price that he was offering and he must show 
that he was acting in good faith, 

But it is not sufficient for him to come in court and make the state- 
ment that he was acting in good faith. It depends upon what the 
facts and circumstances were. It is necessary for him to negative 
the idea that he could have determined that this was not a lawful 
price. He must show the character of an investigation that he made 
prior to reducing his price. He must show all the facts and circum- 
— surrounding the reduction of that price. 

» I say that this provision of this bill places a real burden of 
sonal upon the seller who reduces his price to meet the price of a com- 
petitor. 

Mr. Wiuuis. At that point, did you say that the burden was on him 
to show that he was meeting a lower lawful price / 

Mr. Sears. Yes, sir. By the word “lawful” I say that comes into 
the words “good faith.” He must show he was acting in good faith, 
and I think for him to show that he was acting in ood f: aith he must 
show that a reasonable person would have ¢ oneluded from all the facts 
and circumstances that this was a lawful price under this bill. 
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In other words, provided that a seller shall not be deemed to have 
acted in good faith if he knew or should have known that the lower 
price or more extensive services or facilities which he met were un- 
lawful. 

Mr. Wiis. All right, at that point suppose he shows that he did 
not know and there was no reason for him to know that it was un- 
lawful. He could absolve himself under this. 

Mr. Sraris. Yes, sir, but 

Mr. Wits. So isn’t it so that under this bill it is possible for a 
seller to meet in good faith a lower unlawful price of a competitor 
provided he is innocent and does not know about it ? 

Mr. Sears. Yes. I am glad you asked that question because I 
think that is a very inyportant question. 

Mr. Wiiuts. It is important indeed, because the Supreme Court 
made that a condition not once but about six times in its opinion, 
and I think the bill is broader than the Supreme Court opinion in 
that respect. 

Mr. Searus. Well, let us explore that point, Mr. Congressman. 

Mr. Kearine. May I first inquire just the meaning of the question 
of the gentleman from Louisiana and his position. Let me state it 
and see if I get it correctly. 

You think the Supreme Court only went so far as to say that good 
faith would be a defense in case the lower price was lawful. 

Mr. Wiuuis. Right. 

Mr. Kearimne. And that by this proviso at the end of the first para- 
graph saying: 

A seller shall not be deemed to have acted in good faith if he knew or should 
have known the lower price which he met was unlawful. 

Mr. Wituts. Which is the same as to say that if he is innocent and 
if he is in good faith, he may still meet a lower unlawful price, which 
I say is distinctly contrary to the Supreme Court opinion. 

Mr. Kearine. In other words, the Supreme Court opinion would 
have said good faith would be no defense at all if the price was un- 
lawful. 

Mr. Wututs. Here is the heading of subdivision 3 of the opinion 
disuessing this very point which reads this way : 

There should be a finding as to whether or not the price reduction was made 
in good faith to meet a lawful equally low price of a competitor 

And the Supreme Court adverts to that heading several times in 
its opinion and accentuates that point, I think from my reading of 
this bill that the bill is broader than the Supreme Court opinion, and 
I would want some lawyer here who has studied that—I am not an 
antitrust lawyer but I think I can read a court opinion—to discuss 
it so it could be clarified in my mind. 

Mr. Searrs. Mr. Congressman, there is no doubt the Supreme 
Court said just what you said it said. 

Mr. Wituis. Now what does this bill do? 

Mr. Searves. This bill says that he shall— 
not be deemed to have acted in good faith if he knew or should have known that 
the lower price which he met was unlawful. 

Mr. Winuts. What does that mean? Doesn’t that imply that if he 
is in good faith, he may still absolve himself even though the price was 
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unlawful? If he was ignorant or somehow he did not know, still it 
makes it lawful for him to—— 

Mr. Searts. I do not think it means, Mr. Congressman, that he can 
be dumb and shut his eyes. I think it comes down to what a reasonably 
prudent man would determine from investigating all the facts and cir- 
cumstances. 

If he had pursued a reasonable inquiry, if he had made a reasonable 
investigation or if a reasonably prudent man would have determined 
from that investigation or from all the facts and circumstances that 
this was an unlawful price, then he cannot meet that price. 

Mr. Wiiuis. Wouldn't it be prudent then, if you and I agree with 
what the Supreme Court held and if this bill is intended to carry out 
what the Supreme Court held, would it not be wise on page 1, line 11, 
to say that—let me read it: 

Nothing herein contained shall prevent a seller, not acting pursuant to any 
conspiracy, combination, or agreement in restraint of trade, from reducing his 
price in good faith to meet the “lawful” equally low price of a competitor? 
Shouldn't we insert the word “lawful” in there / 

Mr. Sears. I do not think you should, because I think you have a 
protective provision here, and for this reason. 

The Supreme Court did not explore in its opinion what it meant 
by “lawful,” whether it meant a test that a reasonably prudent man 
would have concluded it was lawful in the light of all the facts and 
circumstances. They did not go into that. They just made the state- 
ment to meet the lawful price of a competitor. 

Mr. Wixuis. They did not make the statement only once. They made 
the statement several times. 

Mr. Searts. They certainly did, but in reading that Supreme Court 
opinion you reach this conclusion: That this was one of the things that 
the Supreme Court impressed throughout the opinion, and that is that 
this provision should not be rendered meaningless. 

Now, what did they mean by that¢ They meant that there should 
be a right to meet the price of a competitor, that lower price, and you 
should not render that meaningless, and have no force and effect. 

Now, if you put in here, as you have suggested—let us consider that 
point—if you put into this bill that provision that they can only meet 
the lawful price even though they make a reasonable investigation, 
even though they cannot determine that it is unlawful, after applying 
that test that they meet that price at their risk that it must be a lawful 
price, an absolutely lawful price, then you have rendered this whole 
bill meaningless, and I say it for this reason. 

Here you are a seller, and I am the competitor that is giving the 
lower price. You investigate that price. You make all the reasonable 
investigation that you can make. You apply the tests of a reasonable 

prudent person. You determine from other sources what prices I am 
offer’ ing to other people and you see I am offering that same price. 

Well, the only conclusion you can make from making a considered 
and a careful investigation is: “Well, that must be a lawful price 
that aller is offering. Therefore, I am entitled to meet it.” 

And so you meet it, and then it comes along after a Federal Trade 
Commission hearing under the Robinson-Patman Act, from investiga- 
tion of all my books, that that price was an unlawful price because 
here it appeared from an invoice that I was selling some other com 
petitor at a higher price and, therefore, that is a discriminatory price 
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and is unlawful. Well, can you determine all of those facts and cir- 
cumstances? You cannot go into my books and records. 

In other words, it would render the whole bill meaningless if you 
put the test that this must absolutely be lawful. 

Mr. Wuson. In other words, a seller has no right to look at his 
competitor’s books. He does not know what he is selling to various 
customers over the country for in various localities. He could not 
know in many cases; could he? 

Mr. Searts. He could only make a reasonable investigation. He 
cannot go into my books and records, and if you required that kind of 
test the man would lose the business before he ever completed the 
investiagtion. 

Mr. McCutiocn. Isn’t that the very thing that might be advocated 
by the distinguished gentleman from Louisiana? It might be the 
very thing that would put you out of business. 

Mr. Sears. Yes, sir. By the time I got through with my investiga- 
tion, I would have lost my customer. Here I have got to meet this 
price. 

Looking at this realistically, here I have had this customer for 5 or 
10 years or you have had this customer for 5 or 10 years, and I go 
offer him a lower price. Well, you cannot go into court and ask to 
examine my books and records and pursue a court investigation, or you 
cannot spend 3 or 4 weeks or 3 or 4 months in investigation, because 
I will take that customer away from you if you are going to take that 
much time. 

But, if you act asa reasonable prudent man would under similar and 
like circumstances, if you make a reasonable investiagtion as the courts 
would construe that word “reasonable,” and if you do what a reason- 
able man would under all of the facts and circumstances, and if that 
price on its face and in the light of your investigation appears to be a 
lawful price, I say as a practical matter you have got to be able to 
meet my price or you are going to lose this customer you have had for 
this length of time. 

Mr. Wixuis. Let me say I think you are one of the frankest wit- 
nesses who has testified on this question, as far as I know, and [ ap- 
preciate your frankness. 

Mr. Sears. Thank you, sir. 

Mr. Wiis. But you will agree that under this bill a seller who is 
innocent and who is in good faith and who has made a reasonable 
investigation can absolve himself by following a price which is un- 
lawful ? 

Mr. Searis. Yes, sir: Ll agree with that statement. 

Mr. Wits. I appreciate your frankness. Now, isn’t that an odd 
rule of law? If we were to apply that to criminal law, which of 
course we can’t, let us see what the results would be. 

Iam from Louisiana. I drive along in an automobile going 60 miles 
an hour in Oregon. An Oregonian goes 60 miles an hour and I trail 
him. He is violating the law. Then I would have the right to say, 
“Well, I am innocent. Here is a man who should know the law of 
his State. I am violating the law, but I follow the leader and I can 
absolve myself.” 

That is what this bill is doing and it is going farther than the Su- 
preme Court indicated it should. 
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Mr. McCutxocn. Mr. Chairman, I would like to reply to that. In 
your example of cr iminal law you are citing a law that is definite and 
certain and there is no question in the minds of reasonable persons as 
to its meaning, intent and effect, whereas under the antitrust laws the 
best lawyers ‘and the ablest judges are unable to agree in many in- 
stances, as witness your decision in the Standard Oil case, and that 
which may be a lawful price today or that which may be a lawful 
price in the minds of reason: able men today might well be declared to- 
morrow to be an unlawful price. 

And the test that you propose to make—that any price that is un- 
lawful or may be declared to be gg awful there after would make the 
competitor guilty—will just result, in my opinion, in many people 
going out of business over the years. 

Mr. Searts. I think that is true. I do not think there would be 
any reason to pass this bill if you are going to put that test in it, be- 
cause I do think you render it meaningless, and the Supreme Court 
emphasized the fact that the position taken by the Federal Trade Com- 
mission, which was that this was merely a procedural provision, would 
render the whole value of it meaningless. 

And if you put the test there that you do this at your risk and at 
your peril, and even though you make a reasonable investigation, 
even though in light of all the facts and circumstances the Court de- 
cides you were acting as a reasonable prudent man in meeting that 
price, if you still do so at your peril, well then I do not think this 
bill has much value. 

Mr. Kearine. Mr. Searls, just in order that we may be sure what 
your position is, because I agree with the gentleman from Louisiana 
that your frankness is admirable, do you agree that the bill as worded 
does go beyond the Supreme Court decision in the respect that it does 
not insist upon the price being lawful provided the seller acts in good 
faith? 

Mr. Searts. Mr. Congressman, it certainly goes beyond the liberal 
language of what the Supreme Court says. The Supreme Court did 
not elaborate on what they meant by “lawful,” whether they considered 
if a person made a reasonable investigation and met that price, that 
would be considered to be complying with that, but they did just use 
the words “lawful price,” there is no doubt about it. 

Mr. Stevens. Mr. Chairman, may I ask one question / 

The CHarrmMan. Yes. 

Mr. Stevens. Mr. Searls, is it your understanding of the opinion 
that the opinion leaves it somewhat ambiguous as to whether the price 
that is met must in fact be lawful or whether the seller must in good 
faith think it is lawful and that this bill would clear up that ambiguity ? 

Mr. Sranrts. I think that is true. 

Mr. Stevens. And tothat extent it goes beyond the decision ? 

Mr. Searts. Because they did not discuss what they meant by “law- 
ful” in the opinion. 

The CHarmman. Would you put it this way, Mr. Searls: That we 
can never write perfect legislation to fit every case? You cannot ever 
have absolute justice in legislation. That is in the realm of the impos- 
sible, so that we have in this bill to run the risk of meeting, in good 
faith even an unlawful price. 

Mr. Searts. Yes, sir. 
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The CuarrMan. Would you say that is a reasonable attitude for 
us to take ¢ 

Mr. Searts. I think it is a very reasonable attitude and I think that 
should be the congressional policy; that the main national interest 
should be the promotion of competition which was the basis and 
philosophy of the Sherman Act, and it has been carried forward 
through the years in our antitrust laws. 

And I think when that is the primary consideration, and you say if 
this seller acts in good faith to meet that price and does what a rea- 
sonable prudent man would determine, makes an investigation that 
he should have have made, that you have gone as far as the Congress 
should go even though that price might be unlawful as subsequently 
determined in court or by the Federal Trade Commission after investi- 
gating the books and records of that particular seller. 

But that character of an investigation we know a seller or a com- 
petitor cannot make. He would lose his business if he tried to make 
it, and there are certain impediments and restraints upon his making 
that character of an investigation. He just cannot make it, and would 
render the bill meaningless. 

I wanted to emphasize one other point, and that is that, in view of 
the burden of proof that is put on this seller who meets this lower 
price, I think you have your safeguard there, Mr. Chairman. When 
he has to come into court and prove the requirements of this defense 
and he cannot just come into court and say, “I acted in good faith,” 
that is not the test: that is just a conclusion, and he has got to prove 
by positive evidence that he acted in good faith. 

He has got to show what he did prior to meeting that price, and I 
think that isa real safeguard that you have. 

Mr. Wirson. That is quite a burden which is placed upon him. 

Mr. Seants. Yes, sir: it isa real burden. 

Mr. Gotpstrin. Mr. Searls, could you tell us what you mean when 
you talk about the reasonable investigation that the businessman 
would undertake? Just really what could he do to investigate the 
lawfulness of a price and make a determination before he moves in 
and lowers his price ? 

Mr. Sears. Well, of course, I am a little more familiar with the 
oil industry than some other industries, but I know in the oil industry 
he could find out what this company is selling other customers. In 
the oil industry a seller posts his price. 

He could find out what his posted price is at his bulk plant or at 
the service station, and I think any seller could investigate prices 
being charged by that particular competitor to other customers, and 
by inquiring around he could within a short time make a reasonable 
Investigation. 

Of course what a reasonable investigation is, is a fact question to be 
determined by the court in each ease, is it not? And it is pretty hard 
to lay down a rule of thumb as to what would be a reasonable investi- 
gation, but he certainly cannot just sit back and say, “Well, I am not 
going to make any kind of investigation. I am just going to go ahead 
and meet that price.” 

When he comes in court and shows he acted in good faith, he has got 
to show what he did, I believe, in order to establish that he acted in 
good faith. 
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Mr. Srevens. Mr. Searls, just again to get ourselves perfectly clear 
on this: It is your position that, in order to establish the defense, the 
burden is on the seller and he must show a number of things such 
as that there were offers by a competitor and that the competitor's 
price was lower than his price, that he was just meeting the exact 
price. Those are all, part of the aflirmative defense of good-faith 
meeting of competition. 

Mr. Searus. Yes, sir. / 

Mr. Srevens. Then this question of whether or not the price he 
was meeting is lawful or unlawful, whether he in good faith thinks it 
is lawful or unlawful, that is in the nature of a qualification on his 
broader burden of proving the whole defense of good faith. _ 

Mr. Searts. Yes, sir; I think he has got to go into that question. 

Mr. Srevens. But that is not the sole test of good faith. 

Mr. Searts. That is just one of the elements. 

Mr. Srevens. Just one of the elements ¢ 

Mr. Searus. Yes, sir. 

Mr. Bernuarpr. Mr. Searls, may I advert for one second to the 
hypothetical case which Mr. Willis described about the seller who, 
despite the investigation which he makes, concludes that the price he 
is meeting is a lawful price and yet the Trade Commission comes 
along and proves that the price is actually an illegal price. 

It is clear—is it not /—that, as soon as the Commission establishes 
the fact that the price is illegal in fact, the cease-and-desist order will 
then apply if the seller continues to meet the price / 

Mr. Sreanris. 1 think so. Once it is determined that this is an un- 
lawful price, then I think he could not rely upon the fact that he acted 
in good faith. 

Mr. Witson. It would then apply to both competitors. 

Mr. Sears. That is right. 

Mr. Witson. The cease-and-desist order would apply to both com- 
petitors. Therefore, there would be no reason for his continuing an 
unlawful price. 

Mr. SEARLS. It applies to the compet itor who first offered that price, 
and it would apply to the one who undertook to match that price. 
I think that is true. He could not rely certainly upon the fact that he 
was acting in good faith. I think he would have to make a change 
1n his pricing policy then. 

Mr. Wirson. We still indulge in this country in the violent pre- 
sumption that every man is charged with the knowledge of the law, 
but can that be said with regard to the antitrust laws of this country ? 

Mr. Searts. No, sir, and with all the different court decisions that 
we have, and some of them changing from time to time—— 

Mr. Witson. Quite often we hear businessmen saying that the anti- 
trust laws ought to be spelled out. Do you think it is possible to spell 
out an antitrust law ¢ 

Mr. Sears. No, sir; I think it should be general just like the Sher- 
man Act. Then it is flexible. Then it can meet the situation from 
generation to generation and it can apply generally. You just cannot 
spell it out. 

Mr. Witson. With our fluctuating and expanding economy it is 
never possible to draw a law that will meet all situations as they con- 
tinue to expand and come up in the future. : 
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Mr. Searts. And I think that is why the Sherman Act has lasted 
over the years with never any amendment except the Millard Tydings 
Act because of its generality. 

Mr. McCuniocu. Mr. Searls, I would like to ask you a general 
question that has no particular direct bearing on this question. 

What do you think of the advisability of the creation of a commis- 
sion that might give advisory opinions to industry in America with 
relation to prospective action that might have some bearing on the 
Sherman antitrust laws? 

Mr. Szarts. I have always thought that would be very helpful. I 
know that has been advocated from time to time, and it seems to me 
that that matter should be seriously investigated by this committee. 

1 do not know whether this committee has looked into that question, 
although I believe that it has been suggested to the committee that 
that be done. 

Mr. McCuntocn. Have you read the suggestions of Colonel Toul- 
min, of Dayton, Ohio? 

Mr. Srarts. I believe I have, and I have his set of books. He did 
appear before this committee, I believe, and I read his statement at 
that time. 

Of course Colonel Donovan, from New York, advocated that a 
number of years ago, about 20 years ago, in various articles that he 
wrote, and it has been suggested from time to time that there be some 
commission because, although the Sherman Act is very general, and 
that is the reason why we think it is a good law, nevertheless it is 
rather difficult for businessmen to determine from time to time just 
how it would be applied, and if there could be some commission or 
some committee that businessmen could come before and present their 
problems before they put them into effect, it seem to me like that 
would be helpful. 

Mr. McCutxocn. Do you think this committee will be justified in 
using its time to study that proposal ¢ 

Mr. Searts. Yes, sir; I do. 

Mr. Krarine. You would not want to carry that to the point of 
having a continuing governmental commission with the paternalistic 
attitude toward all corporations to see that they toe the mark on 
everything ? 

Mr. Searts. No, sir; I would not go that far. I would say that 
it would not be a regulatory commission or a commission continually 
checking in to see whether they were abiding by the law. 

Mr. Kearinc. Just a commission to which a specific state of facts 
could be put prior to their existence ? 

Mr. Searts. Yes, sir. 

Mr. Keating. And upon which they would render an informative 
or advisory opinion ? 

Mr. Searts. Yes, sir. I have had occasion to go before the Depart- 
ment of Justice to talk to several members about problems from time 
to time, and I find of course, and naturally so, they are reluctant 
to express an opinion because they are meeting these problems in court 
and they do not have the congressional authority to give you clear- 
ance. About all you can do is discuss the matter with them, but you 
certainly cannot get clearance. 

Mr. Bernuarpr. They do have the provision, though, for railroad 
releases whereby the applicant, if he establishes to the satisfaction 
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of the Department that his plan appears on the surface to be fair, can 
get a railroad release to absolve him from any criminal liability. 

Mr. Searues. Yes, sir: I believe that is true, and of course during 
this period of emergency it becomes very important to consult the 
Department on various problems as it was during the last war, whereas 
if we had a commission set up or a committee that we could go before, 
I think it would be very helpful, particularly during these days. 

Mr. Wiis. In a way we have a precedent or pattern for that in 
the Declaratory Judgment Act. 

Mr. Sears. Yes. sir; of course that is a slow process. 

Mr. Wits. I say we have a pattern or process. 

Mr. Searus. Yes, sir. 

Mr. Krarine. Also, it would require an actual set of facts that the 
court might not take jurisdiction in a case which set up a mere hypo- 
thesis / 

Mr. Sears. That is right; the Declaratory Judgment Act only 
applies if there is a real controversy and the Supreme Court has empha- 
sized that from time to time, and it is very difficult a lot of times to 
show that there is any controversy. 

Here is just a merger plan or some other plan that some companies 
want to put into effect that maybe their counsel has raised a question 
concerning its legality. There is nothing that would give the court 
jurisdiction under the Declaratory Judgment Act. 

Mr. Bryson. There seems to be a tendency on the part of some people, 
however, against creating additional commissions and boards and 
bureaus, and so forth. 

Mr. Sraris. Yes, sir; and that is true with business, too. There 
is always that problem—how far to go with regulatory commissions 
or with commissions of that character. 

Mr. McCunxocn. And the fundamental question in that regard is 
always whether or not the new Department of Government renders 
a really essential governmental service. 

Mr. Searts. Yes, sir. 

Mr. Stevens. Mr. Searls, if I might ask two or three very brief 
questions about the bill : In your opinion, would the bill legalize basing- 
point systems and overrule the Cement case or the Staley case ¢ 

Mr. Srarus. No, sir; not at all. 

Mr. Stevens. Do you think it would affect the problem of proof of 
conspiracy in any conspiracy cases at all? 

Mr. Searts. No, sir; I do not think it would. I do not think it 
would affect the Sherman Act at all or the burden of proof or the proof 
involved in proving the existence of a conspiracy or combination in 
violation of the Sherman Act. 

Mr. Keatine. This would be known as the basing-point bill. 

The Cuarmmnan. I think it is unfair to call it the basing-point bill. 

Mr. Krarine. An eminent newspaper lists this hearing as being 
a hearing on the basing-point bill. Well, now, we will all get mail 
probably on the basing-point bill. Do I understand correctly that 
the bill we had up before did deal with the basing-point problem, but 
this one does not ? 

The Cuairman. Well, of course, basing point might be involved, but 
I think it would be a misnomer to call this a basing-point bill. 

Mr. Wiruts. This bill does touch a little bit on the basing point. 

The CuHarrMan. It does cover service—— 
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Mr. Searts. I do not think this bill legalizes basing points. In 
other words, if I am an oil-tool manufacturer in Houston, Tex., and 
want to get into the California market, I might have to absorb some 
freight in order to compete with those oil- tool manufacturers out in 
Louisiana, and I become a new competitor in that field and promote 
competition, and that would be legal under this if 1 am meeting the 
price of those competitors. 

Mr. Wituis. The last bill we had under consideration made lawful 
delivered prices and absorption of freight. Those were the two prob- 
lems under consideration. 

Now in a sense isn’t this bill really broader in th: at ong this bill, 
one can meet a competitor’s price in any fashion whether by absorp- 
tion of freight or selling at a delivered price or under any or all other 
circumstances. So in a sense isn’t this bill broader than the one we 
had last year ? 

Mr. Searzts. Mr. Congressman, I think it is a little more limited, 
for this reason—— 

Mr. Wiuuis. I would like to hear your views on that. 

Mr. Searzs. If this manufacturer in Houston wants to get into 
Congressman Wilson’s district up there in Dallas, he might want to 
absorb freight in order to compete with that manufacturer up in 
Dallas, and it might be necessary for him to do it, but he has got to 
show that he in good faith is meeting the lower price of a competitor 
in that market. 

Now if he just wants to get into that market and absorb freight and 
go into that market, he could do that. I mean that would not be per- 
mitted under this bill. He has got to go further and show that he is 
meeting the lower price of a competitor. 

Mr. Was. Yes; but he may meet it by absorbing freight or selling 
at a delivered price or doing anything, even perhaps selling at a loss 
just so he is in good faith and he meets that lower anny So in that 
sense I would like you to direct your views a little bit to the com- 
parison of what we are now considering with pee we had last year 

Mr. Searts. Yes, sir. Well, now as I recall the bill last year, it 
would have legalized absorbing freight and legalized delivering prices, 
would it not ? 

This does not legalize absorbing freight and delivered prices except 
when you absorb that freight or give that delivered price which might 
be a lowered price to meet the price of a competitor, and for that 
reason I say this is a more limited bill. 

Under this bill you cannot just go out and absorb freight and create 
a low price and undersell a m: arket. And under the bill you had before 
vou last year, you could have had a delivered price and you could have 
absorbed freight—— 

Mr. Wituts. In order to meet an equally low price. 

Mr. Searts. Did you have that language in there / 

Mr. Wituis. Yes; we certainly did. 

Mr. Searts. Now you can meet under this bill, you could absorb 
freight certainly when you are in good faith meeting the lower price 
of a competitor. Only under those facts and circumstances could you 
do it, but you could certainly absorb freight. 

It would legalize absorbing freight under those conditions. I think 
clearly it would, but I think that is a valuable thing to have. I think 
we should be able to—I think it promotes competition. 
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Mr. Wiiuis. I am not expressing an opinion on it. I want you to 
give me your ideas of a comparison between the two bills. I had the 
impression that this bill is broader than the one we had last year. 

In order to meet the equally low price of a competitor in good faith, 
a seller could reach that point via absorption of freight and selling at 
a delivered price. That is my recollection of S. 1008. I wish I had the 
bill here. It strikes me that this bill does not limit the seller to those 
two things, but he may do anything in good faith to meet an equally 
low price. 

Mr. Sears. Yes,sir. I do not recall whether the bill you had before 
you last year had that limiting provision though that you could only 
do that when you were in good faith meeting the lowered price of a 
competitor. 

Mr. Kearina. Here is the last year’s bill in the veto message. This 
is page 5 of the veto message : 

Provided further, That a seller may justify a discrimination by showing that 
his lower price or the furnishing of services or facilities to any purchaser or 
purchasers was made in good faith to meet an equally low price of a competitor, 
or the services or facilities furnished by a competitor, and this may include the 
maintenance above or below the price of such competitor, of a differential in price 
which such seller customarily maintains, except that this shall not make lawful 
any combination, conspiracy, or collusive agreement; or any monopolistic, op- 
pressive, deceptive, or fraudulent practice. 

Mr. Wirtson. Don’t you think, Mr. Keating, that it did go further 
than the present bill ? 

Mr. Kearine. It strikes me it did go further. I guess the gentleman 
from Louisiana concedes it went further. The bill last year did go 
further than this bill. 

Mr. Wiis. Well, I had been under that impression and it was so 
testified. But as I recall last year’s bill, a seller acting independently 
in good faith could meet the other man’s price by doing one of two 
things: by absorbing the freight or by selling at delivered prices, but 
he was not permitted to do more than two things to meet that price. 

Here the bill does not talk about what he may do in order to meet 
that price. It comes out and says that you can do anything in good 
faith to meet the equally low price of a competitor. 

Mr. Kearing. In that respect you think perhaps this bill goes 
farther than last year’s bill. 

Mr. Winuts. Right. 

Mr. McCunzocn. There are several provisions in that bill of last 
year, Mr. Wilson. As I have it here now one of the provisions is as 
follows: 

It shall not be an unfair method of competition or an unfair or deceptive act 
or practice for a seller, acting independently, to quote or sell at delivered prices 
or to absorb freight. 

And then there is a proviso and then another section provides : 


That it shall not be an unlawful discrimination in price for a seller, acting 
independently 

“A. To quote or sell at delivered prices if such prices are identical at different 
delivery points or if differences between such prices are not such that their effect 
upon competition may be that prohibited by this section ; or 

“B. To absorb freight to meet the equally low prices of a competitor in good 
faith, and this may include the maintenance, above or below the price of such 
competitor, of a differential in price which such seller customarily maintains.” 


Mr. Witits. Doesn’t that mean to meet an equally low price in 
good faith he was permitted to reach that goal by doing two things? 
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Under subdivision A he could quote or sell at delivered prices, or 
under subdivision B he could absorb freight. 

Those were the two avenues of approach for him to meet an equally 
low price in good faith; isn’t that so? 

Mr. McCutxocn. I thought it went bevond that. 

Mr. Wituts. I confess I am not sure about it. 

Mr. Searts. I believe it did, Mr. Congressman. Now, you notice 
that they first amended the Federal Trade Commission Act to provide : 

It shall not be an unfair method of competition or an unfair or deceptive act 
or practice for a seller acting independently to quote or sell at delivered prices 
or to absorb freight. 

Now, there is no requirement there about acting in good faith to 
meet the lowered price of a competitor. It just says: 
shall not be an unfair method of competition just to absorb freight generally. 


Mr. Wituts. Of course, the amendment to the Clayton Act later on 
covered that point. 

Mr. Searts. I was going to come to that. Now the amendment to 
the Clayton Act provides: 

It shall not be an unlawful discrimination in price for a seller acting inde- 
pendently— 

A. To quote or sell at delivered prices if such prices are identical at different 
delivery points or if differences between such prices are not such that their 
effect upon competition may be that prohibited by this section. 

Now, there is nothing about meeting the price of a competitor in 
good faith. Now B does say: 

To absorb freight to meet the equally low price of a competitor in good faith— 


so you have that language in B of section 2, but you do not have it in 
regard to the delivered price. 

Mr. Wituts. Well, Mr. Searls, all the debate, all the advocates, and 
all the proponents of the bill last year based their argument on the 
proposition that a man had the right to act in good faith. That was 
implied in the bill. 

Mr. Searts. My attention has been called to section 3, Mr. Con- 
gressman, Which provides as follows: 

Upon proof being made, at any hearing on a complaint under this section, 
that there has been discrimination in price the effect of which upon competition 
may be that prohibited by the preceding subsection, or discrimination in services 
or facilities furnished, the burden of showing justification shall be upon the 
person charged with a violation of this section, and unless justification shall 
be affirmatively shown, the Commission is authorized to issue an order termi- 
nating the discrimination: Provided further, That a seller may justify a dis- 
crimination by showing that his lower price or the furnishing of services or 
facilities to any purchaser or purchasers was made in good faith to meet an 
equally low price of a competitor, or the services or facilities furnished by a 
competitor, and this may include the maintenance above or below the price of 
such competitor, of a differential in price which such seller customarily 
maintains— 

And so forth. 

I think you come back to the question, Is this bill before you now 
broader? In some respects you could say it is broader. In some re- 
spects it is more limited, because this bill that you had before you last 
vear did apply to certain things which are not before you in the present 


bill. 
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Mr. Keatine. It applies by specific terms. The gentleman from 
Louisiana thinks perhaps the broad language of the present bill in- 
cludes not only those specific terms, but others. 

Mr. Wutuis. That is what I had in mind. 

Mr. Stevens. Mr. Chairman, may I ask a question on this point 

The CHarrMan. Yes. 

Mr. Srevens. Mr. Searls, I wonder if there is not another difference. 
The defense in S. 1008 was available except where the action—whether 
absorption of freight, or whatever it was—would be such that its effect 
would be to substantially lessen competition. 

Now this is a rather tricky point, but is not that exception part of 
the Commission’s affirmative burden of proof in the first place? In 
other words, does not the Commission in the first place have to prove an 
adverse effect upon competition ¢ 

Mr. Searts. You mean under this—— 

Mr. Stevens. In order to establish a violation—whether or not this 
bill be enacted. 

Mr. Searts. You mean if this bill is enacted ? 

Mr. Srevens. I will rephrase it. Under existing law, leaving out 
for the moment both S. 1008 and the present bill, must not the Com- 
mission prove an adverse effect on competition to establish a violation ¢ 

Mr. Searts. I think if the Commission makes out a prima facie case 
by showing a discrimination in price. 

Mr. Stevens. But it must make a finding of some kind that there 
is an injury to competition. 

Mr. Sears. Yes, sir; or may injure competition. 

Mr. Srevens. That is right, under the present law. 

Mr. Searts. Yes, sir. 

Mr. Kearineé. In order to get a cease and desist law they must in- 
clude that finding ¢ 

Mr. Searts. 1 would think they would have to have that finding, 
but I think that would be presumed once they established a prima facie 
case it was a discrimination in price. 

Mr. Kearinc. They might not have to put in any evidence on that. 

Mr. Sears. That is right, but they would just make that finding. 

Mr. Srevens. Now if you have a defense which is available except 
where a finding of that kind is made, is that a very valuable defense ? 
Do you follow my question ? 

Mr. Searzs. Well, I do not know that I follow that last point that 
you made. Is this a valuable defense to show that you reduced your 
price in good faith to meet the lowered price of a competitor ¢ 

Mr. Stevens. No, sir; that is not the question. Say that the Com- 
mission’s affirmative case requires the proof of elements A and B, B 
being the adverse effect on competition. If you then ceme along 
and pass a statute authorizing a defense which says that there shall 
be no violation in the facts shown unless element B has been proven, 
are you not saying that there is no violation unless there was a vio- 
lation 4 

Mr. Srarts. Yes, you are saying there is no violation unless you 
prove an injury to competition. ‘ 

Mr. Srevens. You are saying you have a defense where you do not 
need a defense. ’ 

Mr. Sears. What I want to emphasize is the Commission makes 
a prima facie case by showing a discrimination, and I think under 
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the act as it now exists, they would be entitled to find injury to compe 
tition based upon a discrimination of price in the absence of any evi 
dence by the defense, but once the defense comes in and makes out 
an issue of fact on this question, then I think the Commission would 
have to go further and prove actual injury to competition, but the 
defense would necessarily want to prove, as this bill provides, that 
they meet the lower price of a competitor acting in good faith. 

Mr. Srevens. I will just ask one more question. That exception 
to which I referred in S. 1008—that except where there is a sub 
stantial lessening of competition, that exception is not found in the 
present bill is that correct? There is no such exception CO the 200d 
faith defense in the Walter bill, H. R. 28204 

Mr. Searts. No, sir; there is not. 

Mr. Srevens. Thank you. 

Mr. Bernuarpr. Mr. Searls, you have testified that the good faith 
defense must be proven by the defendant according to the language 
of the Clayton Act amendment in the bill H. R. 2820. 

Mr. Searus. Yes, sir. 

Mr. Bernuarpvr. Does what you say apply with equal force to the 
burden of proving good faith as a defense in the Federal Trade Com- 
missions Act ? 

Mr. Srarus. Well, let us just take a look at section 1. This bill 
provides : 

Nothing herein contained shall prevent a seller, not acting pursuant to any 
conspiracy, Combination, or agreement in restraint of trade, from reducing his 
price in good faith to meet the equally low price of a competitor 

I think that language there would put the burden of proof upon 
the defense because the defense is trying to take advantage of an 
exception. 

Nothing herein contained shall prevent a seller from doing this if 
he reduces his price in good faith. If Lam relying upon that excep- 
tion as a defendant I have got to come in and prove my case, which will 
bring me in under that exception. 

Mr. Bernuarpvr. The fear was expresed yesterday in testimony 
from the Federal Trade Commission that the burden of proof re- 
quirement is much more clearly expressed in the Clayton Act amend- 
ment than it is expressed in the Federal Trade Commission <Act 
amendment. 

Mr. Searts. I would not have any concern about that. It seems to 
me under trial procedure the defendant would have to bring himself 
within that proviso because it is an exception to the act. 

Mr. Bernuarpr. And there is one other question I would like to 
ask you which was raised by Commissioner Spingarn in his testi- 
mony yesterday. 

He said, as I recall, that whereas the good faith defense in the Clay- 
ton Act amendment applies only to price discrimination cases, in the 
Federal Trade Commission Act amendment the good faith defense 
would apply to price discrimination cases, and any other type of 
violations covered by the Federal Trade Commission Act. Do you 
have any comment on that ? 

Mr. Searvs. I would not think it would because the exception clearly 
provides— i 
from reducing his price in good faith to meet the equally low price of a com- 
petitor. 
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In other words, it seems to me like this proviso is limited to the 
matter of reducing price. If they bring a charge of a combination or 
a conspiracy, this good-faith provision—if someone went along and 
said. “Well, I followed this combination in good faith,” I do not think 
that would be a defense under this provision of this bill. 

Mr. Bernuarpr. Do you see any need for an amendment to the 
Federal Trade Commission Act providing good faith as a complete 
defense to anything other than price discrimination ? 

Mr. Srarus. No, sir; I do not. 

The Cuarmman. Then would you say that the Senate bill 5. 719, 
which is in many respects a companion bill to H. R. 2520, the Walter 
bill, would be sufficient ? 

Mr. Searts. I like H. R. 2820. That is the one I think is—it is 
not verbatim the same as H. R. 28207 Is it verbatim, the same? 

The Cuamman. No; it is not. One, the Senate bill, simply amends 
the Clayton Act. 

Mr. Searts. Oh, yes. 

The Cuamman. And the House bill amends the other act also. 

Mr. Searts. I think H. R. 2820 is the better of the two bills. 

Mr. Bernnarpr. Do you have any comments to make, Mr. Searls, 
as to the concluding paragraph of the House bill wherein the word 
“price” is defined as it is used in the Clayton Act ? 

Mr. Srarts. No; I think that is a proper definition and I believe the 
Federal Trade Commission goes along with that definition. 

The Cuamrman. Do you think it is good for Congress to solidify 
something like price ina statute? Price may be something that would 
vary. Shouldn't it remain fluid ? 

Mr. Searts. I think the importance of putting this definition in 
here, Mr. Celler, is so that there will not be any contention by the 
Federal Trade Commission or anyone else that price is the mill net 
price, or something of that kind. 

(The Cuatrman. I think that the definition of price should be left 
ina fluid state. It is unusual to put such a definition in a statute of 
this character. However, we are very grateful to you for your con- 
tribution this morning, and I would like, if possible, to conclude the 
testimony or rather hear and then conclude the testimony of the other 
witnesses whose names I have called earlier in the proceedings; to wit, 
Mr. Johnson. 

Is Mr. Johnson here now? Mr. Johnson, there was just a notice of 
a quorum call, and we have to leave very shortly, so we will ask you 
to be very brief and put your statement in the record. 


STATEMENT OF W. D. JOHNSON, VICE PRESIDENT AND NATIONAL 
LEGISLATIVE REPRESENTATIVE, ORDER OF RAILWAY CONDUC- 
TORS 


Mr. Jounson. Mr. Chairman, I have just a preliminary statement 
here and it will not take me but a minute to read it, and I will file the 
other for the record. 

Mr. Chairman, I am W. D. Johnson, vice president and national 
legislative representative of the Order of Railway Conductors. As 
must be obvious. the railroad brotherhoods. as well as the railroad 
industry, are vitally interested in this legislation. We urge its speedy 
enactment, 
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T had the privilege of working with the late Harry W. Fraser, pres 
ident of the Order of Railway Conductors and chairman of the Rail 
way Labor Executives’ Association, in supporting prior legislatio: 
during the Eightieth and Eighty-first Congresses. The difficultie: 
which the President found with S. 1008 that compelled his veto do 
not exist in the pending bill, H. R. 2820, for its sponsor, Mr. Walte: 
of Pennsylvania, has had the benefit of a Supreme Court decision on 
this very subject— the case of Standard Oi] Company v. Federal Trad. 
Commission (340 U.S. 231). Since the bill follows the language used 
and standards set up by the Supreme Court, we do not see how it car 
be objectionable. 

Our interest is that all shippers may be able to sell their goods in 
any market. This, Mr. Chairman, is no more than the command of 
that basic principle of democracy: equal justice for all and special 
privileges for none. You are already familiar with this subject and 
our position on this legislation. 

I will, therefore, not take your time by extended remarks, going 
over matters which have been hashed and rehashed in congressional! 
committees many times. To preserve the record, however, I should like 
to file a statement of our position, and I will file that for the record. 

(The prepared statement submitted by W. D. Johnson is as follows: ) 


STATEMENT OF W. D. JOHNSON, OrndER oF RAILWAY CONDUCTORS ON H. R. 2820 
(WALTER BILL) 


My name is W. D. Johnson, vice president and national legislative representative 
of the Order of Railway Conductors. I reside in Washington, D. C., and maintai 
an office at 10 Independence Avenue. The headquarters of the Order of Railway 
Conductors is located in Cedar Rapids, Iowa. I am authorized as a representa 
tive of the Order of Railway Conductors to appear before your committee in sup 
port of H. R. 2820, because we believe it permits a seller in one part of the 
country, or in one market, to sell his goods in another market, either close by 
or in a distant part of the country, in competition with local sellers. The bill 
of course, limits the permissive conduct of the seller to meeting his competitor's 
price, and then only when competition requires him to do so and he makes the 
reduction in good faith to meet the competitor's lower price. We do not see 
how anyone who believes in the competitve system can object to this bill. 

This bill is based upon the democratic philosophy of equal justice for all and 
special privileges for none. It gives every seller an equal right to compete i: 
any market. It removes a trade barrier which would give special privileges to 
some sellers by denying distant competitors the right to compete in their territory 

It was my privilege for many years to be closely associated and work wit! 
the late Harry W. Fraser, whom I have no reluctance in saying was one of th: 
outstanding figures in the railway labor movement until his untimely death i: 
May 1950. Mr. Fraser was president of the Order of Railroad Conductors 
and chairman of the Railway Labor Executives Association. On behalf of the 
railroad employees Mr. Fraser wus very active in supporting legislation during 
the Eightieth and Eighty-tirst Congresses to sustain the right of sellers to absorb 
transportation charges in order to compete in distant markets. 

During the Kightieth Congress Mr. Fraser told a Senate committee of the need 
for competitive freight absorption when he said—— 

“As far back as I can remember, even to Guffey’s Reader days, we in the 
United States have pursued one aim, to keep these United States united 
Emphasis has always been upon the word ‘united’ since the Colonies became one 
Nation under the Constitution. We have tried to build a coordinated economy 
We have tried to spread opportunity across the continent and from the Canadian 
border to the Gulf and to the border of Mexico. We bave tried to remain united 
Why now, by theoretical dictum, should we sectionalize our national economy and 
thus create sectional economic advantages on the one hand and sectional economi: 
defeat on the other. 
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“TI think I know, too, the important part played by the railroads in making 
these United States truly united. I have lived in the West for many years. I am 
acquainted with the setting there, of the great open spaces, widely separated 
population centers, and scattered population, yet for size and from every other 
standpoint, we have achieved the best unified nation and in its defense during the 
two great wars. 

7 x ial * * . > 

“T hold that, regardless of any abstract mathematical theory, we can hope to 
continue our progress only if we preserve the standards under which we bave 
built our production and distribution machinery. Basic unity in our social and 
economic life stems from forces far deeper than mathematical calculations of 
Vague and uncertain ultimate import” (hearings on S. Res. 241, SO0th Cong., 
2d sess., pp. 1208-1209). 

During the Eighty-first Congress we supported legislation also introduced by 
Congressman Walter of Pennsylvania, to insure the right of sellers to engage 
in competitive freight absorption. Printed hearings on that bill contain a letter 
from Mr. Fraser to Congressman Walter, which I personally had the privilege 
of delivering to Mr. Walter. In that letter Mr. Fraser said 

“I wish to assure you that I am deeply concerned regarding this very import 
ant matter. On behalf of more than 1,000,000 railroad workers and their families 
I respectfully urge that the Congress take favorable action on S. 1008, and I 
urge the Rules Committee of the House to act favorably on a request for a rule 
on the pending bill at the earliest nossible date.” 

There has been only one change in this entire situation since we took the 
position indicated above during the Eightieth and Eighty-first Congresses. The 
need for establishing without uncertainty the legality of competitive freight 
absorption remains unchanged. We were naturally disappointed with the Presi- 
dent’s veto of S. 1008, when he found the language of S. 1008S so uncertain and 
confusing that it was necessary for him to veto the bill. We point out, however, 
that his veto message expressly approved the purposes of the bill and found 
fault only with the language used and a confusing legislative history. Since 
that time the Supreme Court has handed down its decision in the Standard Oil 
case (340 U. S. 281) construing much of the language important to this sub- 
ject. This bill fortunately adopts the language and phrases used by the Supreme 
Court in the Standard Oil case. Therefore, lengthy litigation will not be neces- 
sary to construe this bill or to determine its meaning, for its draftsman had the 
advantage of a Supreme Court decision to follow. 

Therefore, the only change in this situation, to that which existed in prior 
Congresses, is that now you have a Supreme Court decision to go by. We find 
from the minority committee report in the Senate that the objection to the bill 
is based upon the very fact that it does so closely follow not only the decision 
of the Supreme Court in the Standard Oil case, but what the Court said in 
reaching that decision. 

rhe need for sellers to be able to compete in all markets to absorb transporta- 
tion charges is greater today than it has been. Today we are faced with higher 
and higher costs of living. Permitting more competitors to compete in more 
markets may well help in sharpening competition and thereby reducing the cost 
of living in these perilous times. Furthermore, the need that sellers may ship 
their goods to any market where they may honestly and fairly compete in good 
faith is not only necessary to a competitive economy, but also for the stability 
and welfare of the more than 1,500,000 railroad employees and their families 
whose livelihoods depend upon the railroad industry. 

We respectfully urge this committee to render a favorable report on H. R. 2820 
and hope for its prompt enactment into law. 


The Cuarrman. Mr. Halfpenny. 


STATEMENT OF HAROLD HALFPENNY, APPEARING ON BEHALF 
OF NATIONAL STANDARD PARTS ASSOCIATION 


Mr. Hatrrenny. Mr. Chairman, I am an attorney from Chicago, 
and IT am appearing here for National Standard Parts Association, 
which is an organization national of about 250 independent automo 
tive parts manufacturers and several thousand wholesalers, and we 
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are filing a statement here before the committee in behalf and in favor 
of this bill. 

We do hope that this is just, however, a beginning of looking into 
some of the possibilities of the wording of the Robinson-Patman Act 
that we find we are in great difficulty living under, Mr. Chairman. 

(The prepared statement submitted by Harold Halfpenny, is as 
follows:) 


STATEMENT OF Haro.p T. HALFPENNY ON H. R. 2820 


Honorable Chairman and Members of Congress, may I express my deep appre 
ciation, as well as that of National Standard Parts Association, for the oppor- 
tunity to appear before this subcommittee with reference to the pending bill. 

I am engaged in the general practice of law. All of my clients are so-called 
small business and | am vitally interested in anything that affects their well- 
being, and therefore, have followed closely the various Federal Trade Commis 
sion cases and court decisions resulting in the hearings over the past 3 years in 
the Congress over the legality of comipetitive (nonconspiratorial) freight ab- 
sorption and other competitive practices. In my practice, I am daily called 
upon to helip small, independent business firms in their individual problems 
involving competition with so-called big business. 

Everyone, especially Congress, talks about helping small business. I most 
heartily agree with the statement contained in the minority views of the Senate 
Committee on Judiciary, in its report dated May 10, 1951, on S. 719, in which 
they state that—*Small business is today in probably as great a danger as at 
uny previous time in the Nation's history.” But it appears that this is a sub- 
ject like the weather, everyone talks about it: but no one does anything about it 

I appear here on behalf of National Standard Parts Association, a national 
trade association composed of over 250 manufacturers of automotive parts, and 
several thousand wholesalers through whom such parts are distributed by inde- 
pendent parts manufacturers. The vast majority of these business organiza 
tions are very small enterprises, but very important to our economic well being. 
They manufacture and supply the replacement parts and services necessary for 
the continued safe and dependable operation of America’s fleet of approximately 
50,000,000 automobiles, trucks, and busses, as well as farm equipment and ma 
rine engines. 

NSPA HAS A RECORD OF COOPERATION WITH CONGRESS 


National Standard Parts Association has always cooperated with congres 
sional committees in regard to the problem that is now before this committee 
We had witnesses appear, at their own expense, before the House Small Busi- 
ness Committee of the Eightieth Congress at public hearings across the country 
starting at Butte, Mont. These witnesses told the committee of their problems 
under the present existing law, but to date they have obtained no relief. 

Over the years, the independent automotive replacement industry has built 
up an efficient and effective method of manufacturing and distributing the 
thousands of necessary automotive parts, equipment, and supplies that are re- 
quired to keep our country’s tremendous fleet of trucks, busses, and cars in 
operation. Because of its extremely complicated nature, and with thousands 
of itetus and parts of various size and usage, freedom to adopt a delivered price 
is an absolute necessity. 

The confusion and uncertainty as to the proper interpretation of the Clayton 
Act has led to many problems in our distribution. Much of the cause of this 
confusion can be laid to the Federal Trade Commission, as Lowell Mason so 
aptly stated in his dissent in F. 7. C. vy. Standard Oil, filed with the Commis 
sion on August 9, 1946, in which he stated: “The Federal Trade Commission 
should not swell that area of law which cannot be known until litigated. <A law 
that cannot be applied with certainty to the current affairs of everyday busi- 
ness is ex post facto in effect.” 


HISTORIC BUSINESS METHODS BEING ATTACKED 


Congress specifically legislated against price discriminations in the Clayton 
Act. In section 2 of the act, price discrimination was forbidden where the 
effect “may be substantially to lessen competition, or tend to create a monopoly.” 
Yet in our automotive replacement industry the Commission has seen fit in the 
past year to issue complaints, attacking our historing methods of doing business, 
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against numerous small sellers whose total volume is so infinitesimal that they 
could in no manner “substantially lessen competition or tend to create a monop- 
oly.’ These sellers are put to great expense and placed at a competitive dis- 
advantage, while at the same time the Commission has ignored the major 
vehicle manufacturers whose methods of distribution of replacement parts are 
almost identical, 

The Robinson-Patman Act was intended to protect the competition of small- 
business men from the forces that may be executed by big-business firms by 
reason of the latter’s tremendons financial resources. It was enacted principally 
because a few large corporations used their almost limitless financial resources 
io absorb temporary losses in certain markets where they sold at low prices 
to kill off the competition of small-business men. 

The Robinson-Patman Act should continue to be a shield for the small-business 
man, and not be turned into a sword for big business. House Resolution 2&ZO 
of the Eighty-second Congress, first session, will help insure the protection 
to legitimate and active competition that the Supreme Court in Standard Oil 
Co. v. Federal Trade Commission (340 U. S. 231), has safeguarded perhaps only 
temporarily, by its split decision of January 8, 1951. 

Competition, which is fostere! by the legal ability to meet an equally iow 
price offered by one’s competitor, is the very lifeblood of small bus:ness. Ii 
keeps businessmen constantly striving for efficiency, to eliminate wasteful prac- 
tices in order that they too may afford to sell at prices offered by their com 
petitors, and still remain in business, It rewards the efficient, the economical, 
who work and strive to produce and sell better products at lower prices. It 
benelits the consumer who is enabled to choose between several competing 
brands of merchandise which are constantly undergoing improvements, and at 
the lowest cost to the consumer, 

Unless a businessman is able to meet his competitor’s equally low price, he 
will frequently be precluded from effectively offering his merchandise for sale, 
except in the small-market area where he may have a price advantage simply 
because of geographic factors. If each businessman were contined to a small 
market area, there could be little or no competition within each area. The 
country would become dotted with thousands of monopolists, each in his own 
locality, This would kill the incentive for constant product improvement which 
has made the automotive-parts industry, and so many of our other industries, 
so beneficial to the American people. 

The inability to Ineet a colpetitor’s equally low price would have effectively 
prevented the tremendous growth of the automotive industry in this country, 
which, through the independent replacement industry, provides the necessary 
parts and service for the repair and maintenance of all makes of trucks, cars, 
and busses, even in the most inaccessible parts of the country. 


IS FUNCTIONAL PRICING LAWFUL? 


I respectfully wish to call your attention to another most serious problem in re- 
gard to the present interpretation of the Clayton Act, as it affects our automotive 
industry. That is—whether functional pricing is lawful? Presenly pending 
recommended trial examiners’ orders seek to outlaw functional pricing as un- 
awful discrimination in violation of the Robinson-Patman Act of 1936 CF. T. C 
Dockets Nos, 3977, 5620, and 5624). The seriousness of this thinking is pointed 
out in a brief filed with the Federal Trade Commission in these matters by the 
so-called independent automobile manufacturers, namely: Kaiser-Frazier Corp., 
Hudson Motor Car Co., Nash-Kelvinator Corp., Packard Motor Car Co., and 
Willys-Overland Motors, Inc., in which it is stated: 

“The independent automobile manufacturers represent only a small portion 
of the total automobile industry in terms of assets, productive facilities and 
actual production and sales. The major portion of the automotive production 
is carried on by three major producers who consistently produce more than S5 
percent of the total output of automotive vehicles manufactured in the United 
States. The gross assets of the largest of the independent automobile manu 
facturers is less than $160,000,000 as compared with gross assets of over 
$5,400,000,000 as disclosed by the last published report of General Motors Corp. 

“This brief is being filed on behalf of the independent automobile manufac 
turers because of the extreme seriousness of the situation that would face them 
if the trial examiner’s recommended decisions and orders are approved in the 
form proposed. Such approval would establish a principle which would make 
it very difficult, if not impossible, for the independent companies to continue in 
the automobile business. In the event that functional prices were entirely 
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abolished, a substantial increase in the cost of the component parts of the auto 
mobile would be incurred by the independent automobile manufacturers. Thi 
increase in cost would of necessity have to be reflected in increased prices o/ 
new automobiles. 

“The prohibition against functional prices would have the effect of inducing 
further integration by the major automobile producers. They are in a position 
to acquire plants for the manufacture of parts which they do not now produce 
thereby in large measure mitigating the effect upon them of any prohibition 
against functional prices. Such a procedure is not open to the independent 
automobile manufacturers for they do not possess the financial resources neces 
sary for any substantial integration.” 

If such is the case with the large independent automobile manufacturers 
what do you think would happen to the small, independent parts manufacture: 
and wholesaler? 

WHOLESALERS BEING PUT IN A STRAIT-JACKET 

Our wholesalers are also alarmed at the tendency to put them in a strait 
jacket, as indicated in paragraph 6 of the Federal Trade Commission order in 
the Standard Oil case (173 Fed. (2) 210), which requires the respondent to 
cease and desist from selling gasoline to a wholesaler at less than its price to 
retailers, where said wholesaler undersells it to the retail trade. 

This paragraph was not reviewed by the Supreme Court when it passed on the 
issue of “good faith” (340 U. S. 231), and adds confusion to the already complex 
and controversial subject of pricing. 

Another decision pointing up this problem of wholesalers is the recent United 
States Court of Appeals (second district) decision on June 4, 1951, affirming 
a cease-and-desist order issued by the Federal Trade Commission against the 
Ruberoid Co., where the court held that where a purchaser in one class (whole- 
saler) also performs the functions of and is in competition with a purchaser in 
another class (applicator), there can be no price differential in their respective 
purchases, excepting those justifiable by savings in costs to the seller. 

The court said: 

“We sympathize with the petitioner's position and can realize the difficulties 
of conducting business under such general prohibitions. Nevertheless we are 
convinced that the cause of the trouble is the act itself, which is vague and 
general in its wording and which cannot be translated with assurance into any 
detailed set of guiding yardsticks.” 

Passage of House Resolution 2820 will be a sound beginning to insure protec 
tion to legitimate and active competition. 

Respectfully submitted. 

HaArotp T. HALFPENNY, 
Attorney for National Standard Parts Association. 


The Cuamrman. Mr. Watson Rogers, of the National Food Brokers 
Association. 


STATEMENT OF WATSON ROGERS, PRESIDENT, NATIONAL FOOD 
BROKERS ASSOCIATION 


Mr. Rogers. Mr. Chairman and gentlemen of the committee, I am 
Watson Rogers, president of the National Food Brokers Association. 
Our members handle a big portion of all the processed-food sales of 
this country. I am bringing down this afternoon my statement as a 
groceryman. I am bringing with it a statement from our counsel, 
who is one of the best antitrust lawyers, we think, in the country. 

We can see in this bill a great danger for the food industry of this 
country, and I would just like to use one little example, if I may. 
It pertains to the grocery business, forgetting this lawful and unlaw- 
ful pricing as we heard this morning. 

But take for an example one of our big food companies of this coun- 
try, big retailers who buy maybe the entire pack of a small canner, and 
a lot of them do that, and maybe they get an unreasonably low price, 
say $1 a dozen by taking this canner’s entire pack. 
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As we see it in this bill, it would enable all of these other manufac- 
turers and canners to go into this big retailer and meet that price of 
s1 a dozen where maybe his other prices would be $1.10 or $1.20 to the 
rest of the trade who are competing with that one retailer, and as we 
see it in the food industry, which, as you know, is a very small margin, 
they just could not continue to operate if you open up this loophole. 

[ think that you gentlemen of the committee, of you will study all 
the evidence presented to you carefully and all the material that we 
will present here—I think it was mentioned by one of you this morn- 
ing that it is impossible to write a bill which will suit all occasions 
and in that we heartily agree, but I do think and I know you mem- 
bers of the committee will examine it very carefully and see for sure 
that you are not writing a bill or approving that bill that may save 
one little customer of some big oil company and take the chance of 
destroying independent enterprise of this country. 

We are greatly concerned about it, and I think when you study it 
carefully you will see the dangers, and especially we in the food in- 
dustry feel we just could not continue to operate under any circum- 
stances, 

I am sure you are going to hear Mr. Rowe in a minute, of the United 
States Wholesale Grocers Association. I just want to make one other 
statement, if I can. We, as I say, sell at wholesale level all the food 
practically, the processed food. We sell to these wholesalers at the 
same price that we sell to the chain stores, and I think that the oil 
people will find that they could operate that way just the same. 

[ am sorry I cannot finish, but I know you are in a hurry. Thank 
you very much, Mr. Chairman. 

The CHamman. The meeting will now adjourn and we will re- 
assemble tomorrow morning at 9 o’clock. 

(Whereupon, at 11:25 a. m., the special subcommittee adjourned, to 
reconvene at 9 a. m., Friday, July 13, 1951.) 


STATEMENT OF WATSON RoGERS, PRESIDENT NATIONAL Foop BROKERS ASSOCIATION, 
on H. R. 2820 (COMPANION MEASURE To 8, 719) 


Mr. Chairman, gentlemen of the committee, my name is Watson Rogers. I am 
president of the National Food Brokers Association, with executive offices 
located in Washington, D. C. Our association consists of food brokers in every 
market area in the Nation—independent, local businessmen. Our members act 
us the sales agents for thousands of canners, processors, and other manufac- 
turers. In fact, our members handle a majority of the sales of processed food 
and grocery products. 

So that you may understand our position, I would like to point out that food 
brokers negotiate sales at the wholesale level. They sell to wholesale buyers of 
all kinds—wholesale grocers, chains, industrial users for the account of the 
seller. Thus you see that our member brokers are in a unique position where 
they can study the food industry from producer to distributor. 

Being in such a position they can see the dangers of any legislation which 
uterferes with the orderly processes of competition in the food industry. They 
saw and expressed the need for legislation such as the Robinson-Patman Act 
ong before Congress acted in 1936. They have seen the value of the Robinson- 
Patman Act and its outstanding effects in maintaining fair and free competition 
in the 15 years the act has been in existence. And they see the grave dangers 
to the food industry if the act is emasculated. H. R. 2820 (and its companion 

leasure S$. 719) would emasculate it. 

Gentlemen, the food industry today is one of the most competitive of all 
businesses, as well as being the most important industry in the Nation. Even the 
inost Violent opponents of the Robinson-Patman Act must admit that fact. Mar- 
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gins are smaller than in most industries. As a result even a small discrimina 
tion would distort the competitive factor, granting special advantages to those 
receiving the discrimination. In time such unfair discriminations would force 
many able businessmen out of business, 

Unearned and unfair discriminations have nothing to do with efficiency 
They give an unfair advantage to a limited number of competitors. Thus these 
start the competitive race with an unearned advantage. It is an advantage they 
have obtained by predatory tactics, coercive use of buying power, not on their 
ability to compete efficiently. And because the unearned discriminations place 
the limited few in a special advantageous position the result is often the elimina 
tion from the competitive race of legitimate, and otherwise qualified competitors 
With these competitors eliminated the ultimate result is monopoly, which is 
universally detested and condemned. 

I propose to show you a dollars-and-cents example of the way this bill will hurt 
many Wholesale grocers, small chain organizations, small and large processors. 
It is just one of many ways this bill will seriously hurt the many small businesses 
in the food industry. It will bring out discriminations which cannot be over 
come by so-called buying skill or shrewd operations. But before we consider 
what the proposed bill, H. R. 2820 (and 8S. 719), would do to the food industry 
we should review briefly what the conditions were before the Robinson-Patman 
Act was enacted in 1936. This is extremely important because history provides 
the stage setting for the present. In the case of the competitive conditions 
in the food industry, the past is a mirror of the future that would result if the 
Robinson-Patman Act were to be weakened in line with these bills. 

eople who were active in the food industry before 1936 can well attest to 
the serious threat to fair competition that existed. It is a well-known fact 
that coercive, monopolistic buying power was exercised by certain buyers. Un 
fair price discriminations, such as false, unearned quantity discounts, secret 
rebates, allowances, preferential treatment were rampant. Manufacturers, 
wholesalers, retailers, a/l were subject to discriminatory tactics, threats, and 
coercive measures which were used to obtain concessions. There was great un- 
rest on the part of small and independent business as well as many of the large 
concerns. 

These situations were proved in investigations made by the Federal Trade 
Commission. (Final Report on the Chain-Store Investigation, by the Federal 
Trade Commission in response to S. Res. No. 224, 70th Cong., Doc. No, 4, 74th 
Cong., Ist sess., 1985.) In this report the FTC reported such activities as the 
following: “The criticism” (of methods used in the bargaining for special price 
concessions) “comes largely from the manufacturers themselves, many of whom 
protest the methods while yielding to them. Some state their yielding was ac 
complished only as the result of ‘threats’ and ‘coercion’. * * * A number of 
manufacturers reported that due to their unwillingness to accede to such de 
mands, they had not only lost some regular customers, but had been unable to 
sell others Inaking the same demands, * giv 

Another investigation made about the same time by a special congressional! 
committee (House Special Committee on Investigation of American Retail Fed- 
eration, pursuant to H. R. 208, 74th Cong.) revealed the same situation. Accord 
ing to Congressman Wright Patman, of Texas, chairman of the special committee, 
the findings of this investigation resulted in the introduction of the bill which 
was to be passed by the Seventy-fourth Congress as the Robinson-Patman Act. 

It should not be assumed, however, that the recognition of the need for legisla 
tion to protect free and fair competition arose overnight. In the food industry, 
particularly, there was an awareness of the need for corrective action long before 
this. The industry itself attempted various correctvie measures, none of which 
were effective because of the limitation of the law. 

The old Clayton Act of 1914 prohibited discriminations in price in a general 
way. However, the old provision of this act on price discriminations was weak, 
inadequate to protect buyers from competitive injury resulting from price dis- 
criminations. And there was no protection from various devices which tend to 
injure or destroy competition. In the discussions in Congress on the Robinson 
Patman bill before it was passed the following was pointed out in regard to the 
good-faith clause of old section 2 of the Clayton Act. “As pointed out in the 
report of the Judiciary Committee, the weakness of section 2 of the Clayton Act 
in in-that * -* permits discriminations to meet competition and thereby 
tends to substitute the remedy of retaliation for that of law which results in 
destructive consequences to the main purposes of the bill.” 

What did the old section 2 say on meeting competition in good faith. “Nothing 
shall prevent discrimination in price in the same or different communities made 
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in good faith to meet competition.” This was one of the clauses which made 
the Clayton Act so ineffective. It was almost impossible for the Federal Trade 
Commission to prove violations under this provision. Regardless of the effect on 
competition such discriminations were automatically approved under the law. 

When Congress wrote the Robinson-Patman Act it sought to insure that no 
such discrimination could be granted or permitted that had for its purpose and 
its effect the elimination of competition. This is one of the major reasons for 
the effectiveness of the Robinson-Patman Act, As Senator Robinson said during 
discussion on that very clause, “I think the latitude would be too broad if we 
merely said that ‘nothing herein contained shall prevent discrimination in price 
in the same or different communities made in good faith to meet competition.’ 
The authority thus granted might be employed notwithstanding there was an 
effort to meet competition in ways that would be questionable.” The fears that 
Senator Robinson expressed 15 years ago are the same fears that we express 
today. For there is no doubt in our minds that the Robinson-Patman Act would 
he seriously weakened if the proposed bills are passed. 

These bills proposed to eliminate completely the safeguards incorporated in the 
Robinson-Patman Act, They propose to restore in effect the good-faith clause of 
the old Clayton Act with its broad loophole. The result will be to make the pres- 
ent act as ineffective of enforcement as was the old section 2 of the Clayton Act. 

Let us see just one example of how this proposed amendment would actually 
work out. There are a number of big buyers who have access to the entire output 
of small manufacturing plants. As such they generally influence the price paid 
by them. Often they actually set the price. The investigations of FTC showed 
how they could control the actions of many small and even some large manufac- 
turers. Now then big buyer A pays small manufacturer B $1 a dozen for his 
product and takes the entire output. But A needs more than B can produce. 
And he would like to be able to buy the well-known brands of C and D, which are 
similar to B's but which are widely advertised and in great demand. Brands C 
and D sell for $1.10 to all wholesale buyers. Under the bill as proposed buyer A 
could go to sellers C and D and say, “I can buy the same product from seller B 
for $1. Unless you meet his price I shall not buy from you.” Under the proposed 
bill sellers C and D could sell to buyer A for $1 and to all other buyers for $1.10, 
even though the other buyers were competing with buyer A. In the food industry 
that is enough of a difference to put some people out of business. 

Here is just one result. Here is the same unfair, unearned price discrimina- 
tion that created the need for the Robinson-Patman Act in the first place. Are 
you gentlemen in Congress now going to restore that dangerous kind of price 
discrimination? You might as well recognize it openly that this bill, if not delib- 
erately intended, is nevertheless for the use of the big fellow and means the 
destruction and harm of the little fellow. Are you going to allow a few buyers 
like buyer A to get price discriminations that the majority of buyers are not able 
to get? Would that be encouraging efficiency in marketing? No. On the con- 
trary it would eliminate the value of efficiency in marketing and would place all 
emphasis on obtaining concessions that others could not equal. I do not believe 
that anyone can show that the essential function of marketing is best performed 
under predatory conditions or that the normal operation of marketing agencies 
must be subsidized by unearned and discriminatory price concessions. And we 
can see, from pasth istory, just how demoralizing it was to the industry to have 
such predatory conditions exist. 

There are some who support this bill in the belief that the only practical effect 
of it is to permit the absorption of freight. The example I gave above shows how 
false is this view. What is more, Senator Johnson, one of the sponsors of S. 719, 
stated when the bill was introduced that the bill applies to a seller lowering his 
price in good faith to meet a competitor's lower price * * * and he said, 
“freight absorption is merely one means by which a seller reduces his price to 
leet the lower price of a competitor.” [Italics added. | 

In other words, even the sponsors admit that freight absorption is merely one 
of the many areas the bill would affect. I have shown you another effect it would 
have. It is not my intention to argue for or against freight absorption. Like 
tnany of you, I have often wondered whether the involved discussions by econo- 
mists both for and against were meant to aid laymen like me or to confuse us. 
You know that many have pointed out that freight absorption has always been 
legal under the law. They say that the only thing outlawed is collusive use of it. 
And the Federal Trade Commission just a few weeks ago approved a settlement 
with the steel companies in which it agreed as follows: “The Federal Trade Com- 
mission is not acting to prohibit or interfere with delivered pricing or freight 
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absorption as such when innocently and independently pursued, regularly « 
otherwise, with the result of promoting competition.” 

But all of the above on the legality of freight absorption is secondary. Th: 
multitude of dangers to free and fair competition that the bill would open up is 
a mighty high price to pay for the questionable value of this one accomplishmen! 
Here truly is a case of one’s selling his birthright for a mess of pottage. 

One more thing on the dangers of the bill and why we are opposed to it. The 
food broker is an important element in our No. 1 industry—the food industr; 
This industry is made up very largely of so-called small businesses. Whateve 
legislation injures the food broker’s principals or customers injures him. Th 
proposed bill would injure both his principals and customers. He is therefor 
opposed to it. 

Gentlemen, H. R. 2820, like its companion bill, S. 719, is a grave threat to tl 
Robinson-Patman Act and the orderly processes of fair and free competition 
this country today. Speaking for the food brokers of this Nation, I respectful! 
urge you to eliminate this threat by disapproving the bill. 

Respectfully submitted. 

WATSON ROGERS. 


MEMORANDUM ON THE Errect OF S. 719 anp H. R. 2820 


Our study of this bill in the light of the Senate report thereon, and the perti 
nent Supreme Court decisions, convinces us of the dire necessity for all thought 
ful people to oppose the passage of the bill as written, but at the same time a: 
tively to cooperate with the committees of Congress, in the public interest, t 
rewrite the bill to preserve the basic policy of the antitrust laws as amended by 
the Robinson-Patman Act. 

S. 719 purports to enact into law the decision of the Supreme Court in Standar/ 
Oil Co. v. Trade Comm'n (340 U.S. 231). 

In the Standard Oil case, a majority of five Justices interpreted the Robinso: 
Patman Act to mean that if a seller proves that his price discriminations were 
inade in good faith to meet the equally low price of a competitor, that fact is a 
“complete defense” to charges that he violated the price discrimination probi 
bition of the act, regardless whether the effect if his price discriminations may 
be substantially to lessen competition and regardless whether the effect may bi 
to injure, destroy, or prevent competition. Three Justices, including the Chiet 
Justice, vigorously dissented. 

The Standard Oil divided-Court interpretation is a reversal of the position of 
the Court several years before in the Staley case wherein the Court unanimousl) 
interpreted the Robinson-Patman Act to mean that the defense of good faith i: 
meeting competition merely raised a question of fact as to whether the compe 
tition justified the discrimination, (See 324 U. S. 746, T52-753: 340 U. S. 231 
256-266. ) 

It is our opinion that preservation of the basic purpose of the antitrust laws 
makes it imperative that Congress reject S. 719 and instead, amend the Rob 
inson-Patman Act to make clear that it means precisely what the Supreme Court 
by unanimous interpretation, said it meant in the Staley case. 

Reviewing the evils which the Robinson-Patman Act was intended to eliminat: 
we think it is clear that Congress has never intended that the good faith of th: 
seller in meeting his Competition should be or is a complete defense to charge 
of illegal price discriminations. Over a period of 6 years, the Federal Trad 
Commission submitted to Congress more than 30 separate factual studies, an: 
submitted a final report in 1934 on its investigation of the practices of chai! 
stores. One of the facts reported by Ccngress was that it had been the persistent 
policy of the chain stores to seek out and demand special and unwarranted pricé 
concessions on the goods they bought. It appeared that the sellers who granted 
these concessions did so in good faith to prevent the loss of chain-store business 
to competing manufacturers, to prevent chain stores from manufacturing their 
own goods, or to prevent them from discouraging in its stores the sale of the sel 
lers’ goods. The Congress came to the conclusion that the good faith of the seller 
was not adequate to justify the illegal discriminations—that actually a new pro 
vision of law was needed for the self-defense of the selier against the coerciv: 
economic buying power of big buyers. In other words, it was believed that se! 
lers, Most of whom were desirous of refusing to grant unfair price discrimina 
tions, needed the weapon of a statutory prohibition against the big buyers frou 
accepting illegal price discriminations. The Robinson-Patman Act not only 
prohibited sellers from granting price discriminations which might substantially 
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lessen competition or might injure, destroy, or prevent competition with a par- 
ticular person, but at the same time prohibited buyers from accepting price 
discriminations which have any of those effects. 

In Trade Comm'n v. Morton Salt Co., 334 U. 8S. 37, 43, the Supreme Court saw 
very clearly the evil which Congress intended to eliminate in the Robinson- 
Patman Act, as follows: 

‘* * * The legislative history of the Robinson-Patman Act makes it abun- 
dantly clear that Congress considered it to be an evil that a large buyer could 
secure a competitive advantage over a small buyer solely because of the large 
buyer's quantity-purchasing ability. The Robinson-Patman Act was passed to 
deprive a large buyer of such advantages except to the extent that a lower price 
could be justified by reason of a seller’s diminished costs due to quantity manu- 
facture, delivery, or sale, or by reason of the seller's good-faith effort to meet 
a competitor’s equally low price.” 

if the interpretation of the Supreme Court in the Standard Oil case is enacted 
into the law as 8. 719 and the Senate report thereon proposed, the prohibitions 
n the present Robinson-Patman Act will cease to have any effect so long as the 
sellers can show good-faith meeting of their competition. Today, especially in 
the food and grocery industry, chain stores are not the only big buyers. Other 

buying groups have appeared on the scene and have grown strong—their 

avowed purpose being to accumulate economic buying power that will match the 
buying power of the chains, If 8S. 719 is enacted there will be no danger to these 
big buyers in accepting the price concessions so long as the sellers prove that 
they were granting the concessions in good faith to meet their own competition. 
This prospect is a threat to the survival of small businesses everywhere in 
America. 

In closing, we should give you our views regarding the Federal Trade Com- 
mission’s suggested amendments to S. 719, set forth on page 11 of the Senate 
report. It appears that the Federal Trade Commission is agreeable to making 
sood faith a complete defense except where the effect of the discrimination 
“may be substantially to lessen competition or tend to create a monopoly in any 
line of commerce.” If this suggested amendment of the FTC means that such 
sood faith is a complete defense regardless that the effect of the discrimination 
may be “to injure, destroy, or prevent competition with any person who either 

rants or knowingly receives the benefit of such discrimination, or with the 
customers of either of them,” then in our opinion the FTC-suggested amendment 
loes not meet the serious objections to S. 719. 

The Robinson-Patman Act placed the emphasis on individual competitive sit 
uations, rather than upon a general system of competition. Trade Comm'n v. 
Staley, 324 U. S. 746, 758. It did this by adding the prohibition against dis 
criminations the effect of which may be to injure, destroy, or prevent competition, 
etc. Theretofore the Clayton Act prohibition was confined to discriminations 

he effect of which may be substantially to lessen competition, etc. The signifi- 
cance of this added aa was clearly stated by the Supreme Court in 
the Morton Salt case (334 U. 8. 37, 49) as follows: 

There are many articles in a grocery store that, considered separately, are 
omparatively small parts of a merchant's stock. Congress intended to protect 
merchant from competitive injury attributable to discriminatory prices on any 
r all goods sold in interstate commerce, whether the particular goods consti- 
ted a major or minor portion of his stock. Since a grocery store consists of 

iny comparatively small articles, there is no possible way effectively to pro- 
ect a grocer from discriminatory prices except by applying the prohibitions of 
he act to each individual article in the store. 

Furthermore, in enacting the Robinson-Patman Act, Congress was especially 
mcerned with protecting small businesses which were unable to buy in quan- 
ties, such as the merchants here who purchased in less-than-carload lots. To 
his end it undertook to strengthen this very phase of the old Clayton Act. The 
ommittee reports on the Robinson-Patman Act emphasized a belief that section 
- of the Clayton Act had ‘been too restrictive, in requiring a showing of general 

jury to competitive conditions. * * * The new provision, here control 

, Was intended to justify a finding of injury to competition by a showing of 

‘injury to the competitor victimized by the discrimination.’ ” 

In drawing this attention to the emphasis placed by the Robinson-Patman 
\ct_ on the individual competitive situations, the Supreme Court quoted in a foot- 

ite the Senate Judiciary Committee’s explanation thereof, in part, as follows: 
* Only through such injuries, in fact, can the larger general injury 
esult, and to catch the weed in the seed will keep it from coming to flower” (S. 
Rept. No. 1502, 74th Cong., 2d sess, 4). 
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‘ 


In conclusion, it is our opinion that insofar as 8. 719 (and FTC’s suggested 
amendment thereto) eliminates the emphasis on the individual competitive situ- 
ations, particularly the competitive situations of the small busnesses of America, 
it is a serious threat to the survival of the small businesses. Moreover, if the 
bill becomes law, it will foster the very forms of restraint of trade and ten 
dencies to monopolize which for over 60 years it has been the basic policy and 
purpose of Congress to prohibit by the antitrust laws. 

The Supreme Court in the Standard Oil case sent the case back to the lower 
court for the lower court to determine whether or not the discriminatory price 
wus made in good faith to meet an equally low legal price. There was still hope 
that the lower court would go into the matter most thoroughly in defining good 
faith and determining whether it was present in that case. The majority report 
on 8S. 719 leaves no hope that there can be any safeguard in the determining of 
good faith. They have attempted to graft on the proposed bill a legislative intent 
which would make the determination of good faith practically unimportant. It 
seems incredible that, at this late date when the antitrust laws are almost uni- 
versally approved by the people of the country, a brazen attempt would be made 
to provide legal loopholes big eriough to make our antitrust laws practically 
meaningless, 

Paut F. MYErs, 
JOHN FE. SKILLING, 
Of Williams, Myers & Quiggle. 
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FRIDAY, JULY 13, 1951 


House or RerreseNTATIVES, 
SPECIAL SUBCOMMITTEE ON THE STUDY OF MONOPOLY 
POWER OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The special subcommittee met, pursuant to adjournment, at 9:15 
a. m., in room 346, Old House Office Building, Hon. Emanuel Celler 
(chairman) presiding. 

Present : Representatives Celler, Bryson, Wilson, Willis, Reed, Me- 
Culloch, and Goodwin. 

Also present: E. Ernest Goldstein, general counsel to the subeom- 
mittee; John Paul Stevens, associate counsel, representing the mi- 
nority; and C. Murray Bernhardt, administrative counsel. 

The CHatrMan. This early morning meeting will come to order. 
We will continue hearing Mr. Spingarn’s statement. I think it would 
be well if vou would finish your statement and if the members would 
withhold their questions until you conclude that statement. 

If we do that, I think we might be able to expedite the work of this 
morning. 


STATEMENT OF STEPHEN J. SPINGARN, FEDERAL TRADE COMMIS- 
SIONER; ACCOMPANIED BY JOHN M. BLAIR, ASSISTANT CHIEF 
ECONOMIST; EVERETTE MacINTYRE, ASSISTANT DIRECTOR, BU- 
REAU OF ANTIMONOPOLY: AND JOSEPH S. WRIGHT, ASSISTANT 
GENERAL COUNSEL IN CHARGE OF COMPLIANCE, FEDERAL TRADE 
COMMISSION—Resumed 


Mr. Sprngarn. Yes, sir. Shall I take up my statement where I left 
off? Lassumethat is what you want me todo. 

The CHairMan. Yes. 

Mr. Spincarn. Before I forget, by the way, let me say that we have 
submitted this statement to the Bureau of the Budget, the President’s 
legislative clearance agency, the statement on the Walter basing point 
bill, and the budget cleared our statement with the advice there was no 
objection to its submission to this committee. 

Continuing the statement, to provide a background for our com- 
ments about this first section, I wish to recall to the committee some 
of the legislative history of the Federal Trade Commission Act and 
the basic objectives of the standards contained in the section 5 this 
bill would amend. 

Both the Clayton and Federal Trade Commission Acts were orig- 
inally enacted in 1914, nearly 25 years after the Sherman Act. This 
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quarter century of experience with the Sherman Act had convinced 
the Congress that it was essential to create some Government agency 
with power to stop monopoly in its incipient stages—that trying to 
break up a monopoly after it had become entrenched was often as 
difficult as trying to make eggs out of an omelet. It was decided to 
create an agency with power to prevent and discourage those practices 
which are oppressive of honest competitors and the consuming public 
and which, if left to run their course, might reasonably be expected 
to develop into full-fledged monopolies. 

There were several different approaches suggested to this problem. 
It was considered, for instance, that Congress might attempt to draft 
a law which would prohibit in detail all of those specific practices 
which were then known to be the means by which the unscrupulous 
traders take an unfair advantage over their competitors and the public. 
It soon became apparent to Congress that this approach would require 
the writing of a huge and technical code of regulations of commercial 
conduct and that, no matter how carefully drawn, this code would be 
subject to the need for constant revision and amplification in order to 
make it completely responsive to the rapidly changing face of Ameri- 
can business. It was finally decided to create an agency with the 
power to prevent all practices which might fit with the broad cate- 
gory of “unfair methods of competition in commerce,” recognizing 
that this would permit the Commission and the courts to consider 
business practices in the light of their usages in trade and to prohibit 
those which were fraudulent, monopolistic, oppressive, or which 
showed a dangerous tendency unduly to restrain trade, in whatever 
form they might appear. 

When Congress made this decision it was aware not only of the 
ingenuity of American businessmen to promote the general welfare by 
producing more and better products but also of the willingness on 
the part of some, on occasion, to take advantage of the public and 
their competitors through unscrupulous means. It was aware, for 
instance, of such ingenious devices as that of a fish packer who placed 
on the label of canned chum salmon the statement “Guaranteed not to 
turn pink in the can.” That is sort of a grayish white type of salmon 
not highly prized for its edibility. Of course pink salmon and red 
salmon are the premium types. 

We think that Congress was eminently wise in choosing this ap- 
proach to the problem and that no one could have drawn a code of 
business conduct which would spell out in detail every act or practice 
which might be prohibited and which would still have anticipated 
such matters as, for instance, the activities of a group of local mer- 
chants who devised the plan of sponsoring matinees at the local theater 
and requiring as the price of admission one copy of the current catalog 
of a well-known mail-order house. The mail-order company, whose 
catalogs disappeared from a very wide area, felt aggrieved at this 
method of competition and the Commission was inclined to agree with 
them. Nor could any statute have anticipated the ingenuity of one 
man who, after a proceeding in which he was found to have falsely 
advertised his product, placed on his label the legend “This product 
has been cited by the Federal Trade Commission.” Likewise, it would 
have been difficult to anticipate the activities of a group of officials of 
one of the largest packing companies who bought up for their own 
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interest, a small company selling equipment to railroads, and there- 
after promoted the sale of this railroad equipment by making it known 
to the railroads that the packer’s traffic would be handled by those 
railroads purchasing the equipment from the company privately con- 
trolled by the packer officials. 

These are rather unusual instances of unfair methods of competi- 
tion, but they serve to illustrate my point that many practices not in 
themselves necessarily unlawful can, under certain circumstances, be 
used in a very unfair way. Congress recognized this in drawing sec- 
tion 5 of the Federal Trade Commission Act and the courts have for 
many years spoken with approval of this approach to the problem. 

In the Schechter case, the Supreme Court stated : 

The Federal Trade Commission Act (section 5) introduced the expression 
“unfair methods of competition,” which were declared to be unlawful. That 
was an expression new in the law. Debate apparently convinced the sponsors 
of the legislation that the words “unfair competition,” in the light of their 
meaning at common law, were too narrow. We have said that the substituted 
phrase has a broader meaning, that it does not admit of precise definition, its 
scope being left to judicial determination as controversies arise. Federal Trade 
Commission v. Raladam Co, (283 U. 8. 643, 648, 649) ; Federal Trade Commission 
v. Keppel & Bro. (291 U. 8. 304, 310-312). What are “unfair methods of com- 
petition” are thus to be determined in particular instances, upon evidence, in 
the light of particular competitive conditions and of what is found to be a specific 
and substantial public interest (A. L. A. Schechter Poultry Corp. v. U. 8., 295 
U. S. 495, 532). 

In the case of F. 7. C. v. Beechnut Packing Co, (257 U.S. 441), 
the Supreme Court interpreted the phrase “unfair methods of compe- 
tition” and held that if a practice 
is against public policy because of its “dangerous tendency unduly to hinder 
competition or create monopoly” it was within the power of the Commission to 
make an order forbidding its continuance. 

One of the finest statements of the considerations which persuaded 
Congress in choosing the particular machinery of section 5, and of 
the process for determining what specific practices fall within the 
broad phrase “unfair methods of competition,” is the language of 
Mr. Justice Brandeis in his famous dissenting opinion in the case of 
BLT. Cv. Gratz (253 U.S. 421, 486). 

Justice Brandeis said: 

Instead of undertaking to define what practices should be deemed unfair, 
us had been done in earlier legislation, the act left the determination to the 
Commission. Experience with existing laws had taught that definition, being 
necessarily rigid, would prove embarrassing and, if rigorously applied, might 
involve great hardship. Methods of competition which would be unfair in one 
industry, under certain circumstances, might, when adopted in another industry, 
or even in the same industry under different circumstances, be entirely unobjec- 
tionable. Furthermore, an enumeration, however comprehensive, of existing 
methods of unfair competition must neecssarily soon prove incomplete, as with 
new conditions constantly arising novel unfair methods would be devised and 
developed. In leaving to the Commission the determination of the question 
whether the method of competition pursued in a particular case was unfair, 
Congress followed the precedent which it had set a quarter of a century earlier, 
when by the act to regulate commerce it conferred upon the Interstate Commerce 
Commission power to determine whether a preference or advantage given to a 
shipper or locality fell within the prohibition of an undue or unreasonable 
preference or advantage. (See Pennsylvania Co. v. United States, 236 U. §S. 
361: Teras & Pacific Railway v. Interstate Commerce Commission, 162 U. 8. 
197, 219, 220.) Recognizing that the question whether a method of competi- 
tive practice was unfair would ordinarily depend upon special facts, Congress 
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imposed upon the Commission the duty of finding the facts; and it declared that 
finding of fact so made—if duly supported by evidence—were to be taken as 
final. The question whether the method of competition pursued could, on those 
facts, reasonably be held by the Commission to constitute an unfair method of 
competition, being a question of law, was necessarily left open to review by 
the court. 

I wish to add, parenthetically, that while this language is from a 
dissenting opinion, it is one of those dissents which is generally recog 
nized now as being authoritative (/lastings Mfg. Co.v. fF. 7. C., 153 FB. 
Pd 253, 257 (1946) ). 

Section 1 of the bill seems to create an exemption for any practice, 
short of a combination, subject to the Sherman Act, which is carried 
on through the meeting of a competitor’s price and it would very 
clearly prevent both the Commission and the courts from considering 
the practice “in the light of particular competitive conditions and of 
what is found to be a specific and substantial public interest,” which 
you will remember was the test that was applied by the Supreme 
Court. 

We can see no reason for such an enactment, any more than for 
creating a specific exemption for a whole host of other intrinsically 
proper commercial practices. The Commission has time and again 
stated to the Congress and to the public that there is nothing in- 
herently wrong about freight absorption, selling at delivered prices, 
or meeting a competitor’s price, and that all of these practices are quite 
common and, for the most part, beyond question. There are some 
extreme instances, of course, where because of a monopolistic purpose, 
because of a severe restrictive effect upon competition, or because of 
other circumstances surrounding their use, the Commission and the 
courts have examined particular types of freight absorption, selling 
at delivered prices, and the meeting of competitors’ prices to determine 
whether such practices are within the scope of the broad standard 
which I have been discussing. The bill seems designed to prevent 
this process and instead it would accord to the practice of meeting 
competitors’ prices a very unusual preferred — 

If section 1 of the bill were to be enacted, it is conceivable that it 
could be used as an oppressive device to ac a lish serious restraints 
on competition by dominant sellers in a near-monopoly position, The 
devices to which I refer are in addition to price discriminations which 
are the subject of section 2 of the bill. 

In this connection, section 1 of S. 1008, Eighty-first Congress, the 
basing-point bill passed by Congress last year but vetoed by the 
President, contained a similar provision to the effect that it shall not 
be an unfair method of competition under section 5 for a seller acting 
independently to sell at delivered prices or absorb freight. A proviso 
was added to the effect that this shall not make lawful any 
combination, conspiracy, or collusive agreement; or any monopolistic, oppres- 
sive, deceptive, or fraudulent practice, carried out by or involving the use of 
delivered prices or freight absorption. 


The problem of meeting a competitor’s prices and that of freight ab- 
sorption are closely related under the Federal Trade Commission Act, 
yet section 1 of the instant bill contains no safeguard whatever against 
use of such practices where they may involve monopolistic or oppres- 
sive results. You see, in that way it differs from last year’s basing- 
point bill. 
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Mr. Wits. At that point let me ask this question because I directed 
some = along that line yesterday. I brought out the fact 
that under S. 1008, of last year, a seller in eee faith could meet the 
equally low and lawful price of his compet itor by doing two things: 
(1) absorbing freight, and (2) selling at delivered prices. Those 
were the only two means made lawful; is that right 4 

Mr. Spincarn. That is right. 

Mr. Wituis. But with a restriction even on those two means that you 
have described, namely, that even using freight absorption and deliv- 
ered pricing, in all honesty, that even under those circumstances the 
effect of those two avenues must not result in lessening com pet ition. 

Now doesn’t that mean to you that in that sense the bill we now have 
before us is broader than the bill we considered last year ¢ 

Mr. Sprincarn. I think that this bill is probably broader in some 
respects than the bill last year, although I do not understand, I am 
not sure that the bill last vear did apply that test of lessening com- 
petition that you refer to, Congressman. 

Mr. Wituis. Yes: I think as to the section having to do with the 
amendment of the Clayton Act it provided—that is the amendment 
to the Clayton Act I am talking about, or the Robinson-Patman Act— 
said: 
ind provided further, That it shall not be an unlawful discrimination in price 
for a seller acting independently 

A. To quote or sell at delivered prices. 

Then contaiing the exception that you just read, and: 

Bb. To absorb freight to meet equally low price of the competitor in good faith 
except where such absorption of freight would be such that its effect upon com- 
petition will be to substantially lessen competition. 

That was the bill presented to the President for signature, so there 
were two means made lawful in all honesty and in good faith whereby 
a seller could meet an equally low price of a competitor, freight ab- 
sorption and selling at delivered price, but those two means were in 
themselves restricted to the extent that you described and as I have 
just read from the bill. Thus, we come back to the proposition under 
this bill which simply says that the seller can do anything in good 
faith to meet an equally low price of a competitor. 

Doesn't this bill then in that sense go further? Iam not sure that 
[am entirely clear on what your views are on that. 

Mr. Sprncarn. Well, Congressman, I would have to examine the 
language of last year’s bill in the light of your question, but let me 
say this: My remembrance of the bill is that in the House the Carroll 
amendment which was stricken before it reached the White House 
would have created the result in that bill that you referred to, but 
that as the bill actually reached the President, the net effect of the 
provisions that you refer to would not have precluded or would not 
have set up a lessening of competition as overcoming the good-faith 
defense. 

Mr. Winuis. What I have just read from was the President’s veto 
message. That is the bill that reached the President. That is what 
I read from. 

Mr. Spincarn. I would like to have an opportunity to correct this 
in the record if Iam wrong, but let me say this: That I think—this is 
my impression as of this moment—that the dilemma revolves around 
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the word “will” in that provision that you referred to, that it will have 
the effect, it will have the effect of lessening competition, whereas th 
present test is that there will be that probability, and that in orde: 
to prove that it will have that effect, you would have to show, well 
an actual monopoly, I mean a certainty of a monopoly, you see. 

Mr. Wits. I remember very well in conference we threw thos 
words “may, shall, and will” all around the lot and those were th 
words finally adopted. 

Mr. Sprncarnx. But with your basic premise, Congressman, I am in 
accord. I think this bill is broader. 

The Cuairman. We did start out with the idea that we would allow 
Mr. Spingarn to finish his statement. If we adhere to that, we might 
make better progress, if questions are withheld until the statement is 
completed. 

Mr. Spincarn (continuing). Since the Commission had the feeling 
that comparable section 1 of S. 1008 might be construed in a way to 
impair effective enforcement of the act, omission from section 1 of 
H. R. 2820 of some of the safeguards which appeared in section 1 of 
S. 1008 would go even farther in weakening the Commission’s power 
to prevent monopolistic practices. 

Even more important is the effect that section 1 of the bill would 
have on the Commission’s power to prevent price-flxing conspiracies. 
We recognize, of course, that even if the bill were enacted the Com- 
mission would be able to stop the matching of prices shown by inde- 
pendent evidence to be carried on pursuant to combination or con- 
spiracy. Thisis not, however, sufficient safeguard. In the more than 
60 years since enactment of the Sherman Act, American businessmen 
have pretty thoroughly learned one lesson and that is “when we reach 
an understanding about prices, don’t put it in the minutes and don’t 
write any letters.” The modern conspiracy to fix prices is seldom 
capable of proof by direct evidence of overt acts of agreement. Thus, 
if the antitrust agencies are to be at all effective in stopping con- 
spiracies in restraint of trade, they must be left free in the future as 
they have in the past to present to the Commission and to the courts in 
conspiracy cases all of the facts relating to the meeting of prices and 
suppression of competition, and the Commission and the courts must 
be left free to draw the proper inferences from all of the evidence. 

In cases under section 2 of the Clayton Act, the so-called good-faith 
defense has been important only in proceedings involving charges of 
price discrimination. Under section 5 of the Federal Trade Com- 
mission Act the so-called good-faith defense has never been of any sig- 
nificance, except to the extent that persons charged with price fixing 
have sought to convince the Commission and the courts that apparent 
identity of pricing practices and absence of price competition has been 
the normal result of each seller independently meeting in good faith 
the prices of his competitors. The Commission has investigated 
charges of price fixing in a good many industries where it seemed 
likely that apparent price similarity was in fact the product of normal 
competitive processes, and in those cases we have closed our files with- 
out bringing any action. In other cases, however, Commission investi- 
gations have shown an identity of prices and terms and conditions of 
sale under circumstances which would lead a reasonable man to con- 
clude that the parties were acting pursuant to agreement or under- 
standing to match prices. In those cases the Commission has issued 
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complaints charging an agreement or understanding to fix prices, and 
in at least half of these cases the persons charged have admitted the 
conspiracy and assented to the entry of an order by the Commission. 
[In other cases the issues have been fully litigated and the Commission 
has decided on the basis of all of the record facts, that an agreement 
was properly inferrable from the course of conduct of the parties, that 
their acts simply could not have produced the result shown unless 
they had reached an understanding. I would like to read to you 
briefly from a few of the decisions of the courts of appeals in this 
type of case showing the setting in which the court placed evidence 
of matched prices among competitors as it was found im these cases. 
In the case of U.S. Afaltsters Association v. F. T. C. (152 F. 2d 
161 (1945) ), the Court of Appeals for the Seventh Circuit observed: 


We are of the view that the Commission's findings that a price-fixing agree- 
ment existed must be accepted. Any other conclusion would do violence to 
common sense and the realities of the situation. The fact that petitioners 
utilized a system which enabled them to deliver malt at every point of destina- 
tion at exactly the same price is a persuasive circumstance in itself. Espe- 
cially is this so when it is considered that petitioners’ plants are located in 
four different States and that the barley from which the malt is manufactured 
is procured from eight or nine different States. Of further significance is the 
uniformity by which prices were increased and decreased. When a member 
announced an increase in price, that information was flashed by telegram to 
every other member and they immediately announced a like increase. When 
a member announced a decrease in price, such announcement was likewise 
flashed to all other members and they at once proceeded to announce a similar 
decrease. It may be true, as pointed out by petitioners, that a decrease in 
price by all members is necessary when such decrease is announced by any one 
member in order to meet competition. It certainly cannot be claimed, however, 
that it is necessary that all members increase their prices upon announcement 
of an increase by one member in order to meet competition. 

In the case of Mi/k: and Ice Cream Can Institute v. F. 7. C. (152 F. 
Yd 478 (1946) ), the Court of Appeals for the Seventh Cireuit ob- 
served: 

The Commission found that “with the exception of short periods of time 
while adjustments in prices were being made, the prices charged by the respec- 
tive respondent members (petitioners here) both f. o. b. and delivered, had 
been uniform and identical.” Petitioners do not seriously challenge this find- 
ing. The record fully discloses that such was the situation for at least a 
period of more than 4 years immediately prior to the time of the commencement 
of the instant proceeding. To illustrate, a customer located in St. Paul could 
purchase cans at the same delivered price irrespective of whether the purchase 
was made from a member located in Chicago or St. Paul. Just how such an 
unnatural situation could be brought about by members of an industry without 
a plan or agreement is difficult, if not impossible, to visualize. The mere fact 
that the situation did exist in and of itself furnishes strong support that the 
institute and its members were acting cooperatively and by agreement. It is 
contended, however, that the same delivered price, even though the result of a 
plan or agreement, did not affect price competition. In fact, it is argued that 
an identical delivered price is in aid of price competition. Not being econo- 
mists, we confess our inability to comprehend such an argument. True, the 
same delivered price might still leave room for competition, depending upon 
the circumstances of the case. This is so for the reason that there might be 
competitive factors other than price, such as quality and the appearance of the 
But insofar as price competition is concerned, we think that an agree 


product. 
the same delivered price 


ment among manufacturers of a product to sell at 
would seriously interfere with, if not entirely destroy, competition in that 


respect. 
In a number of other cases the courts have commented upon similar 
circumstantial evidence of price fixing and the weight which should 
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be attributed to concerted acts resulting in elimination of price com- 
petition. HKugene Dietzgen Co. v. F. T. GC. (142 F. 2 2d 321 (1944) ). 
Fort Howard Paper Co. v. F. T. C. (156 F. 2d 899 (1946), cert. denied 
329 U. S. 795). F. 7. GC v. Cement Institute, et al. (333 U. S. 683). 
Triangle Conduit & Cable Co., Inc., et al. v. F. T. C. (A68 F. 2d 175 
(1948) ). 

Please do not misunderstand me. No one on the Commission or its 
staff or on the bench in reviewing Commission decisions would see any- 
thing ulterior in the fact that two delicatessens on opposite corners 
should have a 19-cent price tag on a package of macaroni on Monday 
morning, or even all week, or even on four or five items. There is 
nothing sinister about two competitors selling their products at the 
same price, at the same time, in the same market. We do often raise 
our eyebrows when an entire industry simultaneously shows up with 
a very complicated delivered- price system, perh: ips based on arbi- 
trary factors, and follows it to the extent that both offering prices 
and selling prices are identical among all sellers and to any particular 
buver without regard to - factors as raw material costs, location 
to the market, differences in quality, design, et cetera. And unless 
we were curious about suc h yes itions we would be grossly negligent 
about our responsibilities. 

You may feel that we are unduly sensitive and apprehensive about 
the effects of this bill. However, we know that many persons in the 
recent controversy over delivered prices and freight absorption urged 
that proposed legislation should limit the right of the C ommission and 
the courts to consider freight absorption and delivered prices as evi- 


dence in a price-fixing case. For instance, in a statement to the Senate 
Committee on the Judiciary April 4, 1949, Raymond 8S. Smethurst, 
counsel for the National Association of Manufacturers, strongly rec- 
ommended that S. 1008, which was then pending in its original version, 
providing only for a moratorium on pricing practices, be amended to 
prevent the Commission and the courts from considering the sort of 
evidence discussed above in a conspiracy case. He said: 


Secondly, the bill does nothing with respect to evidentiary requirements for 
proving conspiracy. Thus the Commission could still use mere uniformity of 
price or business practices as evidence upon which to base a finding and conclu- 
sion of the presence of a “planned common course of action.” (See F. T. C. 
order in Cement case.) No adequate protection, therefore, would be afforded 
members of industries which have historically used various forms of delivered- 
pricing systems. 

Because of the lax evidentiary standards discussed above, I suggest an appro- 
priate amendment to prevent the using of a delivered-price system during the 
moratorium perior from being admissible as evidence of a conspiracy in any 
proceeding brought after the moratorium has expired. 

We feel that section 1 of this bill meets the objection which the 
National Association of Manufacturers had to the original version of 
S. 1008 and that it would very definitely prevent the Commission 
from considering the meeting of competitive prices in a case where 
organized price fixing is the central charge unless and until the fact 
of conspiracy could be established by other and independent evidence, 
a condition very difficult to satisfy in the ordinary ease. 

We are convinced that, if enacted, this bill will have the practical 
effect of restoring basing-point price-fixing systems. We believe that 
it will legalize the very type of situation described by Senator Douglas 
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in the debate on S. 1008. Iam quoting from the statement made by 
Senator Douglas on the floor of the Senate on May 31, 1950: 

Last summer I called attention to the fact that in January 1947 the Illinois 
Department of Highways had asked for bids on some 50,000 barrels of Cement 
delivered inside each of the 102 counties in the State. In response to this invita 
tion, eight firms submitted sealed bids, and each of the eight firms bid e»petly 
the same figure for cement to be delivered in each of the 102 counties. Again I 
wish to emphasize that the bids differed as between counties, but they were 
identical for each county. The prices bid varied from county to county, but in 
each of the 102 counties the 8 firms had all bid alike. I had asked Prof, C. O 
Oakley, of the department of mathematics of Haverford College, to analyze this 
record and to state what the chance was that such identity of & bids in each of 
the 102 counties could come about purely by chance. Professor Oakley author 
ized me to say that this change was about 1 in 8 followed by 214 zeros 

There are only nine zeros in a billion, so I do not even know how vou 
would name the figure. 

As a further translation of this astronomical figure, Professor Oakley went on 
to say that to accomplish such price identity as this merely by accident would be 
far more difficult than picking out at random a single predetermined electron in 
the total universe (Congressional Record, May 31, 1950, p. 7961). 

In comparison to that astronomical figure, shooting a seven with 
the dice a thousand times in a row (I mean, of course, out in Nevada, 
where it is legal) would seem like an everyday occurrence. 

The quoting of exactly identical delivered prices, down to the thou 
sandth of a cent, is the fundamental purpose and objective of basing- 
point price-fixing systems. Where prices at each and every destina 
tion point are exactly identical, where their identity is brought about 
through systematic and reciprocal freight absorption, implemented 
through the use of common freight rate books, common extra books, 
and so forth, the Commission has on occasion come to the conclusion 
that such identity could simply not be the result of pure chance. 

On reading the hearings held by this committee on the steel indus- 
try. I find that the reaction of Chairman Celler to identical prices in 
the steel industry is pretty much the same as the reaction of the Fed- 
eral Trade Commission. In those hearings the counsel to the com- 
mittee called attention to a number of instances of identical bids, one 
of which involved exactly identical bids at 0.4722 cents, or down to 
four decimal places, submitted by five different steel companies. A 
vice president of U.S. Steel attempted to explain away this identity 
on the grounds that it was merely the result of “competition.” To 
this argument the chairman remarked : 

Well, with all due respects, I think that that explanation is a bit of sophistry. 
I think there was undoubtedly some arrangement between those companies 
Otherwise there would not be a price exactly to the extent of four decimal points 
for a shipment of sheets and those kinds of products to the United States Navy. 
I cannot conceive of it (hearings, pt. 4A, p. 599). 

We are convineed that this bill would have the effect of legalizing 
the very type of situation which the chairman says he “cannot con- 
ceive of” as resulting from anything except “some arrangement.” 

We are confident that H. R. 2820 would have this effect not only 
because of its own wording but also — of the majority report 
on the companion bill, in the Senate, 8. 719, the McCarran bill. 

In view of the general language of thiese measures, it can be antici- 
pated . at the accompanying committee reports will be given great 
weight by the courts in determining the intent of Congress. Now 


SO861—51—ser. 1, pt. 5——8 
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what does the accompanying report on S. 719 have to say on this 
question of the importance to be attached to evidence in the form of 
identical, uniform prices? It says that while such evidence is “ad 
missible,” “no adverse inference” is to be drawn from it. May | 
quote the relevant passage of the Senate Judiciary Committee report : 


Whenever several sellers are charged with a conspiracy to fix prices, evidence 
that they sold at identical prices is admissible. Such evidence alone does not 
prove, however, that the identical prices resulted from a conspiracy to fix 
prices * * * The period of time during which, and the rigidity with which, 
sellers sold at like prices also is admissible evidence under a charge of con 
spiracy. Here again such evidence alone does not prove, and no adverse in- 
ferences may be drawn from the frequency or regularity with which a seller 
meets or offers to meet his competitor's lower prices (S. Rept. No. 295, S2d Cong., 
p. GO). 

In other words, even though the chance of a price identity occurring 
by accident is less than the chance of picking out at random a pre- 
determined electron from the universe, “no adverse inference may be 
drawn.” 

It is interesting to note that this instruction to the courts in the 
majority report explicitly relates to conspiracy cases, although the 
Senate bill itself is not concerned with conspiracy but only with price 
discrimination. In thus giving this instruction to the courts, it would 
appear that the sponsors of S. 719 are going out of their way in order 
to be absolutely certain that no inference of collusion can possibly 
be drawn from identical prices no matter how widespread they may 
be, how long they may have existed, or how unlikely are the chances 
that they have resulted from mere happenstance. 

It may be that the sponsors of this bill did not intend that it should 
have such broad and sweeping effects upon section 5 of the Federal! 
Trade Commission Act and that their purpose was simply to provide 
that having amended the Clayton Act relating to a defense against 
price discrimination, the same defense should be written into the Fed- 
eral Trade Commission Act so that the Commission could not bring 
a charge of price discrimination as an unfair method of competition, 
rather than directly as price discrimination under the Federal Trade 
Commission Act and deny the good-faith defense. The language of 
section 1 goes far beyond any such purpose and, in any event, such an 
amendment to section 5 would be wholly unnecessary, assuming that 
section 2 of the bill were passed, under well-settled rules of statutory 
construction. If we were to concede, for purposes of this discussion, 
that the Commission could bring a charge of price discrimination, 
not under the special statute dealing with price discrimination, the 
Clayton Act as amended by the Robinson-Patman Act, but under 
the broad and general provisions of section 5 of the Federal Trade 
Commission Act, any defense available under section 2 (a) of the 
Clayton Act would likewise be available under the Federal Trade 
Commission Act. The law speaks of two statutes covering the same 
acts as being in pari materia. 

It isa fundamental proposition of law that statutes in pari materia 
must be considered together, and that the statute of general appli- 
cation cannot properly be interpreted in such a way as to be incon- 
sistent with the statute of specific application. Crawford on Statu- 
tory Construction, 429 (1940); Sutherland’s Statutory Construction, 


section 5204 (3d ed.. 1943). 
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It is perfectly plain, therefore, that any defense provided in the 
Clayton Act, a statute relating to specific practices of discrimination, 
must likewise be available to one charged with a discrimination under 
a statute of general applicability, such as the Federal Trade Commis- 
sion Act. 

Section 1 of the bill is wholly unnecessary, even for the very lim- 
ited purpose of safeguarding the good-faith defense to a charge of 
price discrimination “brought under the Federal Trade Commission 
Act, and we recommend that that section be deleted. 

Now, turning to the second and last section of the bill, section 
of H. R. 2820 would add a new subsection to section 2 of the Clayton 
Act making the meeting of an equally low price of a competitor 
in good faith a complete defense to a charge of unlawful price dis- 
crimination, writing into the statute the interpretation of existing law 
expressed by the Supreme Court in the case of Standard Oil Co, v. 
F. 7. @. (340 U. S. 231), decided on January 5, 1951, in addition 
to undertaking to define one aspect of the term “good faith.” a 
bill, however, might be construed as shifting the burden of proof i 
certain respects from the responde nt to the Commission in cases in- 
evolve the good-faith defense. If this construction is correct, the 
bill goes beyond the decision of the Supreme Court. 

As I stated previously, in the Federal Trade Commission Act the 
Congress directed the Commission to prevent all practices falling 
within the broad category of “unfair methods of competition”; while 
in the Clayton Act certain specific charges were prohibited, such as 
price discriminations, tie-in contracts, mergers among competitors, 
and interlocking directorates, which were known then, back in 1914 
when the act was passed, to be the principal means by which monopoly 
power 1 s achieved. 

Congress had before it a record of the notorious discriminations 
of the old Standard Oil Trust and others, and it forbade discrimi- 
nations where the effect “may be to substantially lessen competition 
or tend to create a monopoly in any line of commerce.” To this basic 
prohibition of discrimination a proviso was added as follows—now 
we are talking about the original 1914 Clayton Act: 

Provided, That nothing herein contained shall prevent discrimination in price 


between purchasers of commodities on account of differences in the grade, 
] 


quality, or quantity of the commodity sold, or that makes only due allowance 
for difference in the cost of selling or transportation, or discrimination in price 
in the same or different communities made in good faith to meet competition. 

You see at that point the good faith defense in the original 1914 
act was a complete defense. 

After several years’ experience in administering the statute it 
became apparent that the effect of this proviso was to make enforce- 
ment of section 2 of the Clayton Act relatively ineffective. 

By 1928 the Congress became acutely aware again of the problem 
of discrimination and the lack of effectiveness of section 2 of the 
Clayton Act in preventing discriminations, particularly with refer 
ence to chain stores. The Commission was directed by Senate Resolu- 
tion 224, Seventieth Congress, first session, to undertake a compre- 
hensive investigation and study of chain stores and to report to the 
Congress on the practices leading to their growth and its recom 
mendations for additional legislation. 
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Over a period of 6 years the Commission submitted to the Congress 
more than 30 separate factual studies pursuant to this resolution and 
a final report on its investigation on December 14, 1934 (S. Doc. No. 
1, T4th Cong., Ist sess.) This volume I have here is only 1 of the 30. 
In the investigation the Commission found these significant facts: 

That it had been the persistent policy of the chain stores to 
seek out and demand special and unwarranted price concessions on 
the goods they bou gh t: and 

That the chains in many instances discriminated in the resale 
of avers 'V misitabblaieas higher prices in localities where com- 
petition was absent or weak, and cutting prices aggressively in those- 
localities where aggressive competition was encountered. 

In commenting on the effect of the good-faith proviso on the special 
concessions obtained by the chains as buyers, the Commission stated : 


Discriminatory price concessions given to prevent the loss of a chain store's 
business to a competing manufacturer, to prevent it manufacturing its own goods, 
or to prevent it from discouraging in its stores the sale of a given manufacturer's 
goods, may be strongly urged by the manufacturer as “made in good faith to 
meet competition.” 


The following statement was made regarding the status of discrim- 
ination by the chains in the resale of goods and the question of the 
good-faith proviso: 

Variation in price between different branches of a chain would seem to be 
a discrimination, the effect of which “may be” to produce the forbidden results. 
It is one thing, however, to reach such a broag conclusion on the results of 
this practice by chains in general and quite another to prevent by legal means 
its use by some particular chain. The reason is that the Clayton Act itself 
specifically permits price discrimination “in the same or different communi- 
ties made in good faith to meet competition.” The Commission has no evi- 
dence which would establish that price discrimination by chain stores has not 
been in good faith to meet competition and there is good ground to conclude that 
in many cases it has been for that purpose. 

Difficult legal questions arise in this connection, such as whether a price 
discriminator may merely “meet” the price of a competitor or may beat it, and 
whether a concern which occupies a monopolistic position has the right to main- 
tain itself by discriminating in good faith to meet competition. If the monopoly 
be considered Jegal, if the courts, the Department of Justice have not caught 
up With it yet, it is difficult to deny it the same privilege of protection against 
competition which the statute assures the independent. Yet that creates the 
unomatly of a monopoly being allowed to use the same weapons to maintain itself 
which are denied to others for fear of creating monopoly. 

In recommending legislation to correct the conditions discovered 
in the chain store investigation, the Commission advocated that the 
good-faith proviso be eliminated from the statute and that section 2 
of the act be rewritten to provide simply that : 

It shall be unlawful for any person engaged in commerce, in any transaction 
or affecting such commerce, either directly or indirectly to discriminate unfairly 
or unjustiy in price between different purchasers of commodities, which com- 
modities are sold for use, consumption, or resale within the United States or any 
Territory thereof or the District of Columbia or any insular possession or other 
place under the jurisdiction of the United States. 

The Robinson-Patman Act of 1936, which this committee reported, 
constituted a major overhaul of section 2 of the Clayton Act designed 
primarily to correct the conditions discovered by the Commission in 
its chain store investigation. Section 2 (a) was redrafted to make 
unlawful not only discriminations which may substantially lessen 
competition or tend to create a monopoly in any line of commerce, but 





STUDY OF MONOPOLY POWER 109 


also those discriminations which may injure, destroy, or prevent com- 
petition with a particular person. The cost proviso was rewritten 
to make it plain that discriminations based on quantity could only be 
justified to the extent of actual savings. Payments of brokerage com- 
missions directly to buyers, a favorite device employed by the chain 
stores for securing price concessions were prohibited in a new subsec- 
tion (c). Subsections (d) and (e) prohibited payments for services 
and facilities except on proportionately equal terms, and subsection 
(f) made the buyer who induces an unlawful discrimination in price 
equaliy liable with the seller. A new approach was added in section 
2 (a) whereby the Commission was empowered when it finds pur 
chasers in large quantities so few as to render differentials on account 
of such quantities unjustly discriminatory, to set quantity limits 
beyond which no discounts may be given, even though they 
might be justifiable under the cost savings proviso. In section 3 of the 
Robinson-Patman Act criminal sanctions were made available against 
certain discriminations. And finally, Congress completely rewrote the 
good faith proviso, and placed it in a separate subsection, in language 
which the Commission construed as limiting the good faith defense 
to a procedural matter, unavailable in the face of a showing that the 
discrimination may have the effects specified in section 2 (a). 

The Supreme Court has now decided that Congress did not limit 
the good faith proviso, and the good faith defense, when established, 
is complete under the Robinson-Patman Act as it was under the 
original section 2 of the Clayton Act. Section 2 of H. R. 2820 would 
confirm that this is the intent of C ongress, and represents a reversal 
of the previous efforts to limit the good faith proviso and make it 
subsidiary to the basic policy of preserving commerce from substantial 
suppression of competition. 

The Commission can see no reason why the difficulties arising from 
an unqualified good faith defense which were pointed out in 1934 
in the chain store report are not equally important in 1951. To 
reaffirm the good-faith proviso as a complete defense, regardless of 
the effects which may flow from discriminations, again raises the 
anomaly of monopoly power being permitted to use the same weapons 
to maintain itself which are denied to others for fear of creating 
a monopoly. 

Discriminatory selling has long been recognized as a practice which 
works to the advantage of big business and toward the destruction of 
small business. Discriminatory selling has thus long been recognized 
as a practice which works in two ways toward the creation of mon- 
opoly. First, discriminatory selling is a practice by which large sellers 
destroy smaller competing sellers. This is true whether or not the 
large seller intends any injury to his smaller rivals. Second, dis- 
criminatory selling results in advantageous purchase terms to big 
buyers and in disadvantageous purchase terms to the small buyer. 
Discriminations in favor of the large buyer are, moreover, typically 
in excess of any savings in the seller’s costs of supplying the large 
buyers as compared to “his costs of supplying other buyers. 

We do not believe that discriminatory selling is any less a force for 
destroying competition among sellers than it is for destroying com- 
petition among buyers. Nor do we believe that discriminations which 
merely meet the price of a competitor are much less a force for destroy- 
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ing competition than are discriminations which undercut the price of 
a competitor. On the contrary, we concur with the Senate report 
on the Robinson-Patman bill which stated, and this was in the original 
Robinson-Patman report back in 1936: 

The weakness of present section 2 lies principally in the fact that: (1) It 
places no limit upon differentials permissible on account of differences in 
quantity; and (2) it permits discriminations to meet competition, and thus 
tends to substitute the remedies of retaliation for those of law, with destructive 
consequences to the central object of the bill. Liberty to meet competiion which 
can be met only by price cuts at the expense of customers elsewhere, is in its 
unmasked effect the liberty to destroy competition by selling locally below cost, 
a Weapon progressively the more destructive in the hands of the more powerful, 
and most deadly to the competitor of limited resources, whatever his merit and 
efficiency. While the bill as now reported closes these dangerous loopholes, it 
leaves the fields of competition free and open to the most efficient, and thus 
in fact protects them the more securely against inundations of mere power and 
size (S. Rept. No. 1502, to Amend Antitrust Act, Jan. 16, 1936, 74th Cong., 
2d sess). 

While the Commission is firmly convinced that the good faith de- 
fense should not be available as a justification for discriminations 
which have a substantial and serious effect toward monopoly, we recog- 
nize that there is an area in which it may be desirable to permit justi- 
fication on this basis for discriminations whose effects, while still 
within the test of section 2 (a), fall short of substantially suppressing 
competition or tending to monopoly ina line of commerce. It 1s sug- 
gested that this can be accomplished by establishing good faith as a 
complete defense except in those cases where the effect may be substan- 
tially to lessen competition or tend to create a monopoly in any line of 
commerce, 

The Cuarrman. Do you suggest that as an amendment ? 

Mr. Sprncarn. Yes, we have an amendment at the end of the state- 
ment. 

Mr. Witson. Mr. Commissioner, wouldn't that completely limit the 
terms of the defense? Would it not completely restrict the defense 
of good faith if you conditioned it upon not lessening competition? A 
finding like that could be based on mere inconclusive and nebulous evi- 
dence. 

Mr. Sprncarn. Of course you have got two propositions here, two 
policies. One is that a competitor should be permitted to compete as 
vigorously and aggressively and by any means whatever including 
price discriminations that he chooses, regardless of the injury to com- 
petition which results from his activities. 

The other is that you want to protect competition against certain 
types of activity, and in this case price discrimination, which experi- 
ence has shown can be very destructive of general competition. 

Mr. Witson. We agree on those two general statements absolutely. 

Mr. Spincarn. Right. Now my point is this: Very often these two 
policies do not come in conflict. 

In fact it isthe unusual situation when they do, but when they come 
in flat conflict, it seems to the Commission that the policy favoring the 
good faith defense to meet competition should be subordinate to the 
policy against practices which substantially lessen—if you have to 
make a choice. 

Mr. Wittis. To my mind you have put your finger on the heart of 
the problem. I want to reread what you just said. That is the heart 
of the case. 
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The Cuarrman. Go ahead. 

Mr. Sprncarn. The standard of injury in section 2 of the Clayton 
Act was broadened by the Robinson-Patman Act to include discrimi- 
nations not only where the effect may be to substantially lessen compe- 
tition or tend toward monopoly ina line of competition, but also where 
the effect may be to injure, destroy, or prevent competition “with any 
person who either grants or knowingly receives the benefit of suc h 
discrimination or with the customers of either of them.” We can see 
no particular objection to making the good faith defense available as to 
discriminations which injure, destroy, or prevent competition with a 
particular person, but which still fall short of substantially lessening 
competition or tending to create monopoly in a line of commerce. 

Several other observations may be made regarding the provisions 
of section 2 of the bill. It would create a new subsection (g), leaving 
undisturbed the language of subsection (b) which contains the basic 
proviso relating to the good faith defense. The provisions of the stat- 
ute would seem less confusing if amendments affecting subsection 
(b) were made directly to that subsection, rather than by way of a 
new subsection. 

Section 2 also contains a proviso to the effect that a seller shall not 
be deemed to have acted in good faith if he knew or should have known 
that the price being met is unlawful. In the decision of the Supreme 
Court in the Standard Oil case it was observed that the good faith 
defense was limited to the meeting of a “lawful” price, and the statute 
now provides that the burden of ‘sust: ining justification rests wholly 
with the one charged with unlawful discrimination. This proviso 


may well be argued as shifting to the Commission ope of the burden 


of showing lack of justification, a shift which would not be desirable 
from the standpoint of effective enforcement of the statute. 

In the Senate Judiciary Committee report on S. 719, a bill which 
contains language identical to section 2 of this bill, the following 
comment was made about this proviso. I am quoting from the Senate 
report: 

The proposed amendment adopts the standards of the Staley case by pro- 
viding expressly that only where the seller knew or should have known of the 
illegality of his competitor's prices, is he in jeopardy of being found to be acting 
in bad faith. 

While the language of the proviso itself is not entirely clear, the 
construction given it by this committee report in the Senate is all 
too clear. The committee report apparently assumes that the ques- 
tion of whether a seller knew or should have known about the legality 
of the price being met is determinative of the question of good faith. 
The process for determining whether a man has acted in ‘good faith 
in any particular situation requires taking into account a great many 
factors in addition to knowledge of the legality of a competitor's price. 
This construction of the proviso would prevent the Commission from 
considering any of the other factors which might be relevant to the 
question of good faith and sweep away an important safeguard against 
monopolistic discriminations. We recommend that the proviso be 
deleted. 

To accomplish the changes recommended in section 2 of the bill, 
it is suggested that it be amended to revise section 2 (b) of the Clayton 
Act as follows, the italicized portion in my statement, copies of which 
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you have before you, representing language which would be new to 
the statute: 

(b) Upon proof being made, at any hearing on a complaint under this section, 
that there has been discrimination in price or services of facilities furnished, the 
burden of rebutting the prima facie case thus made by showing justification 
shall be upon the person charged with a violation of this section, and unless 
justification shall be affirmatively shown, the Commission is authorized to 
issue an order terminating the discrimination: Provided, however, That wiless 
the effect of the discrimination may be substantially to lessen competition o7 
tend to create a monopoly in any line of commerce, it shall be a complete defense 
for a seller to show that his lower price or the furnishing of services or facilities 
to any purchaser or purchasers was made in good faith to meet an equally low 
price of a competitor, or the services or facilities furnished by a competitor 

In conclusion, the Commission is opposed to section 1 of the bill 
in its entirety and recommends that the section be deleted. We are 
likewise opposed to section 2 of the bill in its present form and sug- 
gest that it be amended as previously suggested. Commissioner Mason 
dissents from the views of the Commission on H. R. 2820. He ap- 
proves the bill in its present form. Commissioner Ayres does not op- 
pose the purpose of section 2 of the bill but does not consider that 
any legislation to this effect is necesary because the purpose of the 
bill has already been accomplished by the decision of the Supreme 
Court in the Standard Oil Co. case. However, Commissioner Ayres 
agrees with the views of the Commission on section 1 of the bill. 

We deeply appreciate this opportunity of expressing our views 
on the bill, and we know that these views will have the serious con- 
sideration of this committee, which has contributed so much in recent 
years to real strengthening of the antitrust laws by its sponsorship 
of the Robinson-Patman Act, of legislation to plug up the loophole 
in section 7 of the Clayton Act, of leqisl: ation increasing the penalties 
for violation of the Sherman Act, and other matters. With this sort 
of record of earnest support of the antitrust laws and of accomplish- 
ment in strengthening measures to make them more effective as a safe- 
guard to our free-enterprise system, we are sure that the committee 
will not approve legislation which goes in the opposite direction. 

The Cnatrman. Mr. Willis, [think we interrupted you. You might 
wish to continue. 

Mr. Serncarn. I might add one thing: The Department of Justice 
in its letter to you the other day, which was read at the hearing on 
Wednesday, recommended the deletion of the definition of price in the 
bill. Our amendment of course would accomplish that. 

We have not specifically mentioned it, but I do want to say we fully 
agree with the Department of Justice on the elimination of that 
definition. 

Mr. Witson. Right on that subject now, when you said that price 
is a consideration paid, that looks to me like just an abstraction and 
just states a rule of contract. What is the objection to it? 

Mr. Sprnegarn. The definition here is probably a good legal-diction- 
ary definition of price. In fact, the Commission has used it in state- 
ments from time to time itself, but our position is in the first place this 
gives you a disjunctive definition of price. It is either/or. It is 
either this or something else. 

Our interpretation of price is that it is something to be determined 
ret rospectively after you have looked at all facts of the case; that it 
should be based on those circumstances; and that you should not 
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write in a rule which fixes a definition regardless of the fact or cir- 
cumstances. 

Mr. Wirson. It looks to me as though—and I am looking for en- 
lightenment on this subject—I cannot see any objection to it because 
it would cover any consideration paid for a commodity. If you trade 
a mule for so many sacks of cement, that would be the price; would 
it not? It would be the consideration paid. 

Mr. Srincarn. Well, perhaps I can put it this way: If the thing 
represents simply the accepted legal definition of price, which would 
mean that in every case all the facts could be looked at, and that the 
facts of the transaction would control, rather than what the parties 
said was the price, then this definition adds nothing to the law. If it 
goes further than that, as has been suggested, then it would be very 
undesirable. 

The Cuarrman. Conditions may vary in the future. We do not 
know what price might mean to you now or 2 months from now. It 
may mean something more than 1s involved in lines 20, 21, and 22 on 
page 2 of the bill. 

I think if it is only a legal definition, as you say, it is just as well 
to omit it from the proposed statute. 

Mr. Witson. Simkins on Contracts and Sales, as I studied it in law 
school and taught for several years in night school later, that is his 
definition of a sale. 

The Cuamman. If the purpose of the statute in general is to give 
the Federal Trade Commission the powers of prevention—that is, to 
try to prevent something before it occurs or prevent the consummation 
of an evil design—dont you think, Commissioner, that a definition 
like that might tend to hamstring the Commission in its work ¢ 

Mr. Sprncarn. I think that is very definitely a possibility. If this 
definition were written into the law it might be argued that what the 
parties said they agreed on as price was binding on the Commission 
even if the facts suggested that what they had written into the contract 
was not the real price. 

The Cuairman. In other words, what they would say was that the 
price would come within the four squares of that definition but in the 
implementation it might be something different. 

Mr. Srincarn. That is right. 

Mr. Bernuarpr. Does the Commission subscribe to the theory that 
price is actually the net received by the seller after deducting the cost 
of transportation to the buyer from the point of origin / 

Mr. Sprncarn. I do not understand that that is necessarily price. 
It depends on the circumstances. In some cases that might be price 
In other cases it might not be. 

The Cuairman. I think it is what you said before: That this defini- 
tion of price is a disjunctive. It says “consideration actually paid or 
consideration actually agreed to be paid,” so that if there is an agree- 
ment to pay a certain price, and actually a different price is paid, it 
may be that the seller or the one accused absolves himself from any 
violation by simply showing “We agreed to that.” 

Mr. Sprncarn. He would naturally seek to pick the definition which 
is most favorable to his case. 

Mr. Witson. I was really seeking enlightenment. I have heard 
several say it should be in the bill. I just cannot see it if I forego 
some right and pay you some cash and deed you a piece of property as 
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consideration for the purchase of something; I would say that three 
things would be considered as the sale price: foregoing something 
and the deed to the piece of property and some cash. 

That would all be a part of the consideration, but it may not. Iam 
just trying to find out what you are afraid of. 

The Cuarrman. Of course, you have to consider the definition of 
the price as a part of the context of this entire bill. Suppose the 
agreed consideration was not in violation, but the actual price paid 
Was in violation. 

Now, it is possible, since this is a'sort of semicriminal statute and 
sanctions are involved, the one accused might be able to absolve him- 
self from responsibility by simply saying, “We agree to do this.” 
What happened in the actual performance is not the business of the 
I’ederal Trade Commission in the sense that I did something perfectly 
legal, since this price definition is in the disjunctive. I am going to 
tuke advantage of that portior of the disjunctive price definition which 
is in my favor. Therefore, the Federal Trade Commission can go 
hang. 

Mr. McCuniocn. Mr. Chairman, I am not sure that I agree with 
your construction of the result of the disjunctive provision. 

The Cuatrman. I would like to be enlightened. I am only think- 
ing out loud in a way. I would like enlightenment on that. What 
do you say, Mr. Commissioner ? 

Mr. Sprncarn. I think you have stated very ably, Mr. Chairman, 
one of our worries about the provision. That is our principal worry. 

Mr. McCuttocn. I would like to inquire if that is the accepted line 
of decisions where there is a definition in the disjunctive or there is 
provision for a penalty in the disjunctive. It is my tentative opinion— 
and I have not prepared for testifying in this case as you have and did 
not expect to make a statement on that particular thing, but with my 
limited knowledge I am not convinced that that is a proper construc- 
tion of the disjunctive in this case. 

Mr. Sprncarn. I can only say that it seems to us at least a possible 
construction of it, and that, if the definition adds nothing to the usual 
concept of price, we do not see why it is necessary. If it adds more, 
it is dangerous. 

Mr. McCunsocu. Well, I certainly agree with the last statement 
that you make, but I am not satisfied with the conclusion in the matter 
of the effect of the disjunctive provision. 

Mr. Witson. That is exactly my view. If it could be construed 
otherwise, it would suit me to take it out, but I just do not see how 
any such construction could be placed on it. That is my idea exactly. 

The CuarrmMan. I am sort of thinking out loud here. I do not think 
any court would allow somebody to avoid his evil by simply taking 
that part of the disjunctive definition that would be favorable to him. 
I do not think a court would go that far, but why should we take the 
chance in writing the language of the bill? 

I think we might be sticking our necks out in a certain sense, to use 
a colloquial expression. Why should we run that risk? 

In the bill that was vetoed by the President, there was a definition 
of price, and it was “Price shall have the meaning which it has under 
the commercial law applicable to the transaction.” That is not dis- 
junctive. 
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Mr. Sprncarn. No; that is a much improved definition from our 
standpoint. 

The Cuarrman. If you are going to put any definition in, it is better 
to put that in rather than this one. 

Mr. Sprncarn. I would agree, Mr. Chairman, if you are going to 
put in any definition, put in that. I do not think that any is necessary. 

The Cuarrman, I would like to ask the gentleman from Ohio what 
he thinks about it. 

Mr. McCun.ocu. I would have no objection to the definition last 
mentioned by you. I think it is probably more conclusive. 

However, I do not wish the record to go by without expressing my 
horseback opinion on this disjunctive here which is not in accordance 
with the witness. 

Mr. Stevens. Mr. Chairman, could I ask one question on price 

Mr. Commissioner, isn’t it true that, when the Senate watchdog 
committee addressed a questionnaire to the Commission and asked 
the Commission its definition of price in November of 1950, the Com- 
mission replied and gave the exact definition that is now in this bill? 

Mr. Sprncarn. That is exactly true, and I prefaced my statement 
by saying that is is a good legal-dictionary definition of price. ‘That 
is not in issue at all as far as I am concerned. 

Mr. Srevens. I understand. But, with respect to your suggestion 
that you prefer the definition of price in S. 1008, does that mean that 
the Commission no longer considers the definition it gave here the 
proper one? I just wanted to be sure that that is your considered 
judgment—that you prefer the S. 1008 definition to this definition. 

Mr. Sprnearn. I would say that we prefer no definition. We do 
not think it is necessary; but, if you put in a definition, the one in S. 
1008 would be much better. 

Let me just pose a situation under this language in the bill. Suppose 
that a seller and a buyer agree on a certain price; they call it a de- 
livered price. 

It is agreed between them that it is to be a delivered price at the 
buyer’s place of business; but in fact, when the facts are examined 
later after the transaction is offered, it develops that, though called 
the delivered price, in fact the goods were shipped “freight allowed” 
at the buyer’s risk. 

The point I am trying to make is: Although they may have agreed 
on one thing, the actual circumstances of the case may show that it 
was something else again, and that the Commission and the court 
should be free to decide what the real price was from a consideration 
of those circumstances. 

Mr. McCunxocu. “You do not mean to contend—do you!—that, if 
the facts were as you have stated, it would be improper to show the 
actual consideration that passed between buyer and seller, and that if 
I were the one who engaged in that practice I could take the dis- 
junctive of the definition? You do not mean to contend that; do you, 
sir? 

Mr. Sprncarn. Congressman, I do not mean to suggest that I think 
that that would be necessarily or even probably the construction of 
this, but I do not see why any risk should be run in that respect. 
Let us put it that way. 
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Mr. Wuson. We have this situation, and I am sure every other 
State does, about usury. Formerly those who wanted to dodge the 
usury Interest law in Texas would just put on an investigation fee 
and several other fees, never spend them, but put that in to run the 
interest up. The courts slapped all those contracts down and said, 
“You can’t hide usury behind anything.” 

I do not think you could hide the sale price behind anything. In 
other words, if you put $10 as consideration in the deed, you can show 
what the consideration was. You are not limited to show this cost $10 
because the deed said so. 

Mr. Sprncarn. Congressman, you are a much better lawyer than I 
am. You have studied and taught this subject, and I would be pre- 
sumptuous to disagree with you. 

Mr. Witson. But if there is any chance that you would be right 
about it, it would suit me to change it. I just do not see that it 
could be. 

Mr. Sprncarn. My point is, what does it add to the bill? If it is 
a vain thing, why put itin?’ I=fthere is even a minutia of risk, why put 
it in if it adds nothing to the bill ¢ 

Mr. Bernuarpr. With all due respect, Mr. Commissioner, as I recall, 
the reason the sponsors had in the last Congress for putting it in the 
bill was to prevent the Commission from attaching its own definition. 
They felt that they should put a definition in there which would pro- 
vide recourse to some standard commercial definition. They were 
afraid, or at least some of them were afraid, of the Commission’s one- 
time theory about mill net pricing. 

Mr. Sprncarn. Well, the Commission as I understand it has re- 
peatedly stated that it does not regard the definition of price as being 
necessarily mill net or necessarily delivered. It all depends on the 
facts in each case. 

Mr. Wits. Let me direct a few questions as to the provisions of 
this bill. Let us first go back to the philosophy of the Clayton Act. 

The whole policy of the Clayton Act was to prevent price diserimi- 
nation when the effect of that discrimination lessened competition or 
injured competition. 

Mr. Sprncarn. Right. 

Mr. Wuuts. Isn’t that the starting point we begin with ? 

Mr. Sprncarn. Absolutely. 

Mr. Wuuts. Then very reasonably and recognizing the facts of 
life, and the custom in trade, there were exceptions made to that policy, 
that is that a seller could justify discrimination when that discrimina- 
tion resulted from quantity sales or from cost of transportation. 

In other words, the second step was that discrimination limited to 
cost differential, actual cost differential, was not made illegal. Isn’t 
that step No. 2? 

Mr. Sprncarn. That is step No. 2. That discrimination based on 
efficiency was not illegal. 

Mr. Wiis. Then under the original Clayton Act there was an ex- 
ception that a seller could fall back on when he was in good faith 

Mr. Sprncarn. Correct. 

Mr. Wits. He could sit on that exception. 

Mr. Sprncarn. Correct. 

Mr. Winuts. Then came the Robinson-Patman law and modified that 
particular exception, the good faith exception to this extent, isn’t that 
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correct? Let us take an actual case that we prosecute under the 
Patman law. 

The Commission goes to court, it proves sales in interstate com- 
merce, it proves a discrimination, and it proves that the discrimina- 
tion is of a type not justified by quantity sales or cost of transportation. 

Thereupon a prima facie case is made, and it is then up to the seller 
to justify the discrimination ; isn’t that the procedure ¢ 

Mr. SprnGarn. Substantially. 

Mr. Wituts. Or have I missed a step / 

Mr. Srincarn, Substantially, except that the seller has the burden 
of proving that it is cost justified, 

The Commission must show a price discrimination in a situation 
in Which uniformity of price would be expected under those circun- 
stances, and under such circumstances that a substantially adverse 
effect on competition can be expected to result. Then the respondent 
comes In-— 

Mr. Wiuuis. And justifies—— 

Mr. Srincarn. On a cost-justification basis, and he can also justify 
on a good-faith basis. 

Mr. Wiuuis. Now under this bill we are in effect reverting to the 
original Clayton Act and permitting the Sellers on a good faith show- 
ing to absolve themselves. Aren't we reverting to the original Clayton 
Act and almost wiping out the philosophy of the Robinson-Patman 
law ¢ 

Mr. Srrncarn. You have stated the situation very well, Congress 
man, that the Robinson-Patman Act was designed to tighten up the 
Clayton Act in the light of weaknesses and loopholes which had been 
found in it. Now it seems to us that you are reverting to the original 
Clayton Act. 

Mr. Wiuuts. I think there is a feeling abroad that what the op 
ponents of this bill are opposed to is a man meeting competition in 
good faith and obtaining customers, and so on, and I do not think they 
take into consideration the fact that it Is a pretty tough matter to 
make out a case under the Robinson-Patman law. 

It is not suflicient simply to show a discrimination when the dis- 
crimination is justified on the basis of differential in cost. That is 
permitted under the law. 

It only reaches situations that are a little on the evil side, not justified 
by quantity sales or cost of transportation. It is perfectly lawful 
right now under the Robinson-Patman Act for a chain store buying 
in carload lots to get a better price, isn’t it, because of quantity sales ¢ 

Mr. Sprncarn. Absolutely. 

Mr. Wits. Transportation costs and efficiency 4 

Mr. Sprncarn. Yes. 

Mr. Wituts. That is not made illegal. 

Mr. Srrncarn. No. 

Mr. Wituts. What is made illegal is some kind of an arrangement 
where having no relationship to cost, a man goes into a territory and 
sells to preferred customers, and when the Commission proves sales 
in interstate commerce and proves a price discrimination, then as it 
was intended to be modified, the burden of proof then shifts upon the 
seller to exculpate himself, 

Now it is said that this bill is intended to solidify the law, the 
Supreme Court decision. I notice that on page 14 you agree with 
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what I contended yesterday that in one instance the bill goes further 
than the Supreme Court decision because the Supreme Court, as you 
stated it, said, and I quote you: 

In the decision of the Supreme Court in the Standard Oil case it was observed 
that the good faith defense was limited to the meeting of a lawful price— 
and this bill goes further than that, does it not ? 

Mr. Sprincarn. This bill goes further; that is correct. 

Mr. Wiuis. Isn't it so, too, that this bill goes one step further than 
the Supreme Court in this situation? Isn’t it true that in the Standard 
Oil Co. of Indiana case what the Supreme Court held to be lawful 
was the fact that the Standard Oil Co. in order to retain customers 
met an equally low price? That was basic throughout that decision. 

They had been doing business with these filling station operators, 
whether called wholesalers or jobbers, it does not make any difference, 
those preferred customers. 

The factual situation was, and what the Supreme Court held to be 
lawful was the meeting of an equally low price because those customers 
would run away from them and they would lose them, and what was 
made lawful was to retain them by meeting the threats of outside 
competitors by offering the price which they were selling for. Thus, 
isn’t it true that this bill goes further? 

It reaches the situation where not only to retain but to fetch and 
get and to obtain new customers you have a right to go along and meet 
competition in good faith, so in that sense isn’t there a difference 
between this bill and the Supreme Court holding / 

Mr. Sprncarn. Congressman, you have stated the case against this 
bill much better than I have. I think you are absolutely right. I think 
a very strong argument can be made that the Supreme Court opinion, 
as you say, was limited to the use of the good faith defense as a com- 
plete defense only when you are trying to retain a customer, and that 
if you are going out to get the other fellow’s customer, it would be a 
defense always but not a complete defense. 

This bill, and the Senate committee report on the companian Senate 
bill (S. 719) is quite clear on the subject ; covers the whole field, both 
retaining or aggressing, if you like. 

The CHatrrman. Would you say that the bill would justify what 
is now generally known as conscious parallelism ? 

For example, in the newsprint industry one of the newsprint manu- 
facturers recently—I think it was Powell Bros. up across the border— 
increased its price $10 a ton and soon thereafter all the newsprint 
manufacturers deliberately raised their price $10 per ton. That I 
think is what is called conscious parallelism. Would that be a viola- 
tion here ? 

Mr. Sprncarn. I hesitate to—— 

The CuarrmMan. Would that be absolved from the violation ? 

Mr. Sprncarn. I hate to use the words “conscious parallelism” be- 
cause apparently they have become fighting words. 

The Cuarmman. Did I give an illustration of conscious parallelism ? 

Mr. Sprncarn. I will say this: That in our opinion this bill would 
legalize or at least make it impossible for the Commission to success- 
fully bring a case in a situation of the sort that you described, where 
there is a concerted course of action said to have been carried on in- 
dependently, but under such circumstances as would persuade a reason- 
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able man that the result could not have just happened—where it would 
be, as Senator Douglas said, like picking an electron out of the uni- 
verse. 

The Cuamman. There may be no conspiracy on the part of those 
newsprint manufacturers in the sense that they meet in some sort of 
a room or at a directors’ meeting or on a golf course and agreed one 
with the other to make their prices parallel. 

One company increased its price. That company was sort of a bell- 
wether and they all followed suit. There may be no agreement what- 
soever, no conspiracy whatsoever. 

That is what I always believed to be conscious parallelism, and you 
now say that this bill would make it impossible for the Federal Trade 
Commission in any wise to start any action against these companies 
and be successful ? 

Mr. Spincarn. My understanding of the conscious parallelism doc- 
trine really presents a somewhat stronger case than yours, I think, 
Mr. Chairman. 

I mean I would assume that that meant a situation where the circum- 
stances were such that although there was no apparent meeting, no 
ability to prove any meeting or direct conspiracy, still certain facts 
happened which could not have happened unless somehow or other 
people had at least a telepathic understanding of what the other 
fellow is going to do at every moment in his price system at every point 
in the country. 

The CHamman. Let me ask you this. Is so-called conscious parallel- 
ism illegal now according to the Federal Trade Commission’s version 
of the antitrust laws? 

Mr. Srrncarn. Yes; I believe that that Rigid Steel Conduit case 
would stand for that proposition. I would like Mr. MacIntyre, who 
is here, to make a short statement on that, if he may. 

The Cuatrman. Mr. MacIntyre, we will be glad to hear you. 

Mr. McInryre. Mr. Chairman, I believe that I must answer your 
question in the affirmative, and I happened to have drawn the Conduit 
complaint, the only one in which the Commission has made use of 
what people now call conscious parallelism in modern days. 

It is only where the acts and practices, the pricing acts and practices 
of the individual charged or individuals charged are as a matter of 
fact shown by the evidence of record to have tended to monopoly, that 
those acts and practices fall within the purview of the Federal Trade 
Commission Act as it is now written. 

Mr. Witson. And then only because they are presumed to have 
acted in concert. 

Mr. MacIntyre. No; you do not need concert if you are going to 
establish monopoly under the Trade Commission Act today, without 
this bill. You can have monopoly and without agreement and with- 
out concerted action under the Trade Commission Act, and it can be 
gotten at 

The Cuairman. But under this bill is it your view that even if there 
is a monopoly and there is good faith shown, then the Federal Trade 
Commission is powerless / 

Mr. MacInryre. That is correct. 

The Cuairman. Is that your version of this bill ? 
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Mr. MacInryre. My version of this bill would be this, if I may read 
from one of the law books on that very point. My version of this 
bill—— 

The Cuamman. I would like you to address yourself to the point, i 
you will. 

Mr. MacInryre. This is on the point to which you have addressed 
your question. As far back as 1920 the Supreme Court of the United 
States in the Gratz case (253 U. S. 421)—— 

Mr. Srevens. Is that the case, sir, that the Commissioner quoted in 
his statement / 

Mr. Sprncarn. Yes. 

Mr. MacInryre. Yes, but I want to read to you from the majority 
opinion in that case, if lL may. Here is what the majority of the Court 
said at page 427 of that opinion: 

The words “unfair method of competition” are not defined by the statute and 
their exact meaning is in dispute. It is for the courts, not the Commission, ulti- 
mately to determine as a matter of law what they include. They are clearly 
inapplicable to practices never heretofore regarded as opposed to good morals 
because characterized by deception, bad faith, fraud or oppression, or as against 
public policy because of their dangerous tendency unduly to hinder competition 
or create monopoly. 

The Trade Commission therefore by decision of the Supreme Court 
has been held to those limits. It has no authority to proceed as the 
law now stands against any pricing practice unless it is within those 
limits. 

That is. it has a dan werous tendency unduly to hinder competition or 
tend to create a monopoly o r because it is against public policy other- 
wise, or that it is against eal morals. 

Row perhaps a practice of conscious parallelism would meet in some 
situations those requirements, that is a showing of a dangerous tend 
ency unduly to hinder competition. If so, it could be challenged under 
the Trade Commission Act as it now stands. 

If the Trade Commission Act is amended by the bill before you, 1 
am of the opinion that vou could not get at it even if vou show asa 
matter of faet on the record that it had a dangerous tendency unduly 
to hinder competition and tend to create a monopoly. 

The Cuarrman. Let me interrupt you there. I gave a case of where 
the newsprint manufacturers increased their prices, one having started 
it and the others followed. 

I think in the history of the newsprint manufacturing industry 
there have been cases where one ¢ ompany has dlec reased its price upon 
knowledge brought home to it that there might be newcomers into 
the field, and other newsprint companies followed the reduction by 
way of conscious parallelism. 

Now if that were all done in good faith and one followed the other 
in reduction of their price, but the ultimate object was to keep out new 
production, that would be of course a substantial lessening of competi 
tion and in other Ways come W ithin the restrictions mdicated by that 
majority Supreme Court decision that you read, isn’t that so, and 
therefore if they could simply say they did it in good faith, they would 
he absolved, would they not ¢ 

Mr. MacInrynre. Perhaps they would he absolved, but under the 
law as it now stands if the jury or the other fact-finding tribunal, 
whether it be an equity judge or a commission, should happen to find 
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that their acts—and if the case were under the Trade Commission 
Act as now written—did in fact have a dangerous tendency unduly to 
hinder competition or tend to create a monopoly, then it would be 
unlawful even though done in good faith. 

Let me give you a further example to illustrate my point. A man 
driving an automobile on the street at 60 miles an hour perhaps is in 
good faith. He does not intend to kill anyone, but destructive results 
of this human experience have been found to come from such fast 
driving, so the limit is not placed on his good faith at 60 miles an 
hour, but because of the possibilities of a dangerous tendency to 
affect human life. 

That is really the philosophy behind the Trade Commission Act 
as it is now written. Of course the Congress has in its hands the au- 
thority and the power to pass this bill and to say that a man may 
commit acts which would tend to create a monopoly if he does it in 
good faith. I think that that is really the issue in this situation be- 
fore you. 

Mr. Wits. And what you say about tending to create a monopoly 
would be the same if you go to the Clayton Act, and when the issue 
is lessening of competition. 

Mr. MacInryre. Precisely. 

Mr. Wituis. That is to say under this bill a plea of good faith—and 
IT am assuming good faith in all honesty, absolutely honest acts being 
involved—still a seller can hide behind that even though the effect of 
What he is doing is to lessen competition. 

Mr. MactInryre. That is correct. 

Mr. Wiuuts. So it is a question of which philosophy is voiIng to 
yield. 

Mr. Sprncarn, That is right. 

Mr. Wituis. The original philosophy of the Clayton Act to stop 
lessening of competition except in those cases where they are justified 
by quantity sales and so on, to yield on that point and to permit 
the lessening of competition when a good faith showing is at stake. 

Mr. MacIntyre. Precisely and, Mr. Chairman, on that point I 
would like to point out that to my way of thinking—and I have had 
better than 20 years of experience in the field of antimonopoly as a 
Government public servant—it would have been just as much reason 
to have included in your recent amendment to section 7 of the Clayton 
Antitrust Act a proviso that nothing contained herein shall prevent 
an acquisition which has the effects specified in this bill when it is 
done in good faith for good purpose. I think we are right down to 
the nub of the question before this committee on this bill. 

Mr. Wituis. I think that you are absolutely right, this is the issue. 

Mr. MacInryre. Thank you. 

Mr. Spincarn. The thing gets down tothis. Monopoly is monopoly. 
Pigs is pigs. It makes no difference whether you create a monopoly 
in good faith or bad faith. You still havea monopoly. 

Perhaps you should punish more severely the people who seek to 
do it in bad faith, but you should not be enjoined from stopping the 
people who accomplish it in good faith. 

Mr. Wiuuts. And the amendment that you propose preserves the 
right of honesty to prevail in the United States and preserves the right 
{o plead good faith and to absolve yourself except where what you 


80861—51—-ser. 1, pt. 5 9 





STUDY OF MONOPOLY POWER 


are doing is injuring the public and lessening competition or has the 
tendency to create a monopoly. 

Mr. Sprncarn. Correct. 

The Cuarrman. I take it your view, then, would be to leave things 
as they are, or do you prefer to have your amendment. 

Mr. Sprncarn. Our first choice, Mr. Chairman, would be to recom- 
mend that the bill as proposed to be amended by us be passed. Failing 
that, of course we would hope that the Supreme Court decision would 
be permitted to stand rather than to enact the bill as it is before you. 

The CnarrmMan. Because the Supreme Court decision would be 
limited to the particular facts involved therein, namely, in order to 
permit the company to retain its customers, they. would be permitted 
to meet a lawful price, but in other cases where they would seek to go 
out and obtain customers, for the purpose of forcing people to close 
up, even if done in good faith, in that sense you feel it would be going 
too far, and this bill would permit that latter practice. 

Mr. Srincarn. We would hope that the Supreme Court in future 
decisions would circumscribe very st rictly the opinion in the Stand- 
ard Oil ease. 

The Cuairman. Do you think the Supreme Court decision is actu- 
ally limited in the way indicated? There is pretty broad language 
usec. 

Mr. Sprncarn. I will say this: I believe that that is a reasonable 
construction of the opinion. 

Mr. Stevens. Mr. Chairman, I would like to cover just two or three 
points very briefly. First of all, the quotation that your counsel read 
is from the majority opinion in the Gratz case. Is it not true that 
you stated that the dissenting opinion is one which is generally recog- 
nized now as being authoritative, at page 4 of your prepared state- 
ment ¢ 

Mr. Spincarn. Yes, but I think that that can be explained. I was 
covering a different provision of the opinion in that respect. I do not 
think that there is any conflict with the majority opinion as far as the 
part you read, Mr. MacIntyre. 

Mr. MacInryre. No, there is no conflict in what has been said from 
what I read in the majority opinion. 

Mr. Srevens. Just one other question, Mr. Commissioner. Is it 
true that in 1949 the Commission unanimously expressed the opinion 
that in balance good faith should be a complete defense under the 
Robinson-Patman Act? 

Mr. Srixncarn. That is correct. Of course it was a different Com- 
mission. There have been three changes in the Commission since that 
date. 

Mr. Stevens. And the view you express now is that of the three new 
Commissioners ¢ 

Mr. Sprncarn. The view that I am expressing now is of the three 
new Commissioners, Chairman Mead, Commissioner Carson and my- 
self. It is partly but not wholly shared by Commissioner Ayres. 

Mr. Srevens. I understand. Mr. Chairman, I would like per- 
mission to have printed in the record in part certain excerpts from the 
report of the Federal Trade Commission on the wholesale baking 
industry which as I understand it Mr. Blair submitted to the com- 
mittee. 
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That is the report on the investigation which his testimony was 
based on the other day. 1 would like to ask that permission. 

The CHarrmMan. Very well. — 

(The document above referred to appears at page 45 of this vol- 
ume. ) 

Mr. Buair. Mr. Chairman, with respect to that insertion may I 
have about a minute to make a brief statement ‘ 

The CHarrMan. Very well. 

Mr. Brarr. Mr. Chairman, in discussion with Mr. Stevens before 
the meeting began, it developed that he had some questions in mind 
relating to the charts that I presented day before yesterday. I would 
like to take them up very briefly. 

The first question he had in mind was this: He pointed out that 
the report—and parenthetically I might point out that the report was 
prepared long before any bill of this kind was introduced in Con- 
gress and was not intended to produce facts which would answer all 
of the questions that might arise in the consideration of this particu- 
lar bill or any other measure. Consequently it is only to be expected 
that some of the answers to the questions that have arisen in Mr. 
Stevens’ mind are not to be found in the report prepared back 5 or 6 
years ago. 

Mr. Stevens. Mr. Chairman, could I suggest that whatever we put 
in the record we will submit to Mr. Blair in writing? 

Mr. Sprncarn. I agree with that, let us do it that way. 

The Cuarmman. I think that would be more appropriate. 

Mr. Srevens. He can comment in full on that. 

The CHamman. You may confer with Mr. Stevens and work that 
out. It might save us time. Thank you very much, Mr. Blair. Mr. 
Spingarn, we appreciate your appearance. 

Mr. Sprncarn. May I make one final statement? It will not take 
more than 2 minutes. We in construing this bill, which is rather 
broad in its terms, naturally are going to have to look to the committee 
reports as we have already indicated in our statement. 

The CHatrman. By the way, you know what Justice Jackson said 
recently about committee reports. 

Mr. Sprncarn. Yes; but I venture to say that notwithstanding that 
statement the Court will continue to use them. 

The CHatrMan. Apparently he won't. I want to say this: It is 
going to be the studied practice of this committee to submit proposed 
reports to all the members so that when this committee issues a report, 
we can safely and properly say that the report is the report of the 
entire membership of the committee. 

Mr. Sprnearn. Fine. 

Mr. Wirson. Pursuant to what Justice Jackson said, in committee 
there were several remarks made that the Supreme Court might fol- 
low its own advice and read the record on some of the cases they write 
opinions on. 

Mr. Sprncarn. What I wanted to say was this, Mr. Chairman: That 
we at least have been using the committee reports and we believe that 
the Supreme Court will, notwithstanding what Justice Jackson—and 
he is a very able judge for whom I have the highest respect—said, 
use statements of the sponsors, at least that has been their custom in 
the past. 
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On Wednesday Congressman Walter in his opening statement to 
this committee said that the purpose of the bill was to make sure that 
the cement and steel companies in his district court meet the price of 
competitors in distant markets away from there. 

I understood him to say at that time that there had been vigorous 
competition, dog-eat-dog competition in the cement industry during 
normal times before the war, and that the bill was designed to permit 
that sort of competition when business conditions again became normal 

I would have to respectfully disagree with Mr. Walter, in spite of the 
great respect I have for him, on the particular point that there was 
vigorous competition in the cement industry before the war. 

I have, for instance, a letter which was an exhibit in the Cement 
case, and to which the Supreme Court referred in that case, stating 
the views of Mr. Treanor, who was one of the leaders of the industry, 
the president of a large cement company, a prominent official in the 
Cement Institute, written to the chairman of the NRA code committee 
of the cement industry back in 1934. Mr. Treanor said : 

Do you think any of the arguments for the basing-point system which we have 
thus far advanced will arouse anything but derision in and out of the Govern- 
ment? I have read them all recently. Some of them are very clever and 
ingenious. They amount to this, however: That we price this way in order to 
discourage monopolistic practices and preserve free competition, et cetera. 

This is sheer bunt and hypocrisy. ‘The truth is of course, and there can be 
no serious respectable discussion of our case unless this is acknowledged, that 
ours is an industry above all others that cannot stand free competition, that 
must systematically restrain competition or be ruined. 

That is the cement industry. Now referring to the steel industry 
which Mr. Walter also mentioned, I call your attention to the fact 
that within the last few weeks virtually the entire steel industry, the 
Steel Institute and 90 or 100 big steel companies, have accepted with- 
out contest a Commission order against the continuation of organized 
price fixing in the steel industry. 

Further, the Senate committee report on S. 719 makes it perfectly 
clear that even that bill, which only amends section 2 of the Clayton 
Act, is designed to accomplish the basic purpose of preventing the 
Commission from drawing any adverse inferences from systematic 
price identity in a conspiracy case, so if this bill is enacted in its 
present form, you will have years of litigation before anyone can 
decide what the intent of Congress was. 

In the process of deciding congressional intent, we think the courts 
will look to the language of the bill, the committee reports and the 
statements of the sponsors, and that the result of this will be very un- 
fortunate from the standpoint of the antitrust agencies and the public 
interest. 

Mr. McCu.trocn. Mr. Chairman, I would like to ask the witness 
a couple of questions growing out of the decision of the Supreme Court 
in the cement case, because after all I think the laws that we pass and 
the decisions that are rendered pursuant thereto should have the effect 
which we desire the laws or the decisions to have, or we have been 
tilting at windmills. 

Now with respect to the decision in the cement case, do you know 
as a matter of fact whether or not that decision has resulted in lower 
prices for cement at the mill? 

Mr. Sprncarn. No; I do not know as a matter of fact whether it 
hasornot. Ofcourse there is this to be said: 
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That since the Cement decision came down in 1948, the economic 
situation has changed considerably, and we are now in a strong seller’s 
market which looks as if it would continue indefinite ‘ly, and the trend 
of prices obviously is not downward. 

Mr. McCutiocn. Do you think when we go from a seller’s market 
to a buyer’s market, that the Supreme Court decision is going to re- 
sult in lower cost of cement at or near the mill 4 

Mr. Sprncarn, I do believe that. 

Mr. McCutiocn. One other question. Do you know as a matter of 
fact whether or not the price of cement to users at points distant from 
the mill has increased since the Supreme Court decision out of pro- 
portion to the increase of general prices in the country ? 

Mr. Srtncarn. I do not have any information on that. It may be 
that Mr. Blair or Mr. Wright have some. 

Mr. Wright here says he has some information on that. 

Mr. Wricur. We do not have any definite information on the 
prices, present-day prices, in the cement industry. We know, as the 
Commissioner stated, that the general level of prices has been upward 
in cement as it has in all other things, but we assume, and I think you 
have got to assume, that the whole purpose of a price-fixing combina- 
tion is to keep prices higher than they would be if there was competi- 
tion. If and when conditions return to normal and if there is com- 
pliance with the Commission’s order, cement prices certainly should 
be lower because the only purpose of the original combination was to 
keep prices up. 

Mr. McCutiocn. I agree that that, of course, is the general theory, 
but I am most interested in the actual practice and effect. 

I think I can safely say—and I noticed by a hasty glance at the 
statement that is on the desk here this morning—that the price of 
cement at distance points has increased very materially, and the 
supply is much shorter in each instance as the case may be than is 
justified by the general economic uptrend in America. 

Mr. Wrieur. There has been, of course, a considerable increase in 
transportation charges since that time. 

Mr. MceCutsocnu. I mean discounting all those things. 

Mr. Buiatr. Could I add a comment onto that ¢ 

Mr. McCuiiocn. Yes; I am seeking enlightenment. 

Mr. Buatr. I think the most important effect of that decision has 
been a sharp increase in the capacity, in the productive facilities, of 
the cement industry. 

As I recall the figures, there was a greater expansion in the cement 
industry in the 2 years following the Supreme Court decision than in 
the preceding 20 years during which time the basing-point system 
had, of course, been followed by the cement industry. 

As more and more productive facilities are created throughout 
the country, the net effect, with the return of anything approaching 
normal times, should be lower prices of cement in relation to the 
general price level, than had prevailed during the time when ¢a- 
pacity was restricted by the operation of the basing-point system. 

I would just like to add one other point as to the effect of that 
decision in the cement industry. Just to take one illustration, in 
June 1947, before the Cement decision, the State of Virginia requested 
bids for cement to be used in the construction of roads and other 
facilities in that State. They received a total of 548 bids for delivery 
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at 134 destinations. Over 99 percent of those bids at each of the des- 
tinations involved were identical down to the last fraction of a penny. 

Nine months later, after the decision, the State again asked for a 
submission of bids. They received 381 bids. In sharp contrast to 
the previous pattern, these new bids showed a great diversity of 
prices. There were only five destinations at which any two of the 
bidders quoted the same price. That result accords with the findings 
of other studies. 

Before the Cement decision, almost complete uniformity of bid 
prices from all sellers at each and every destination point; after the 
Supreme Court decision, a much lower incidence or degree of uni- 
formity. 

Mr. McCuttocn. That was the case, too, in other industries. That 
has been the general pattern, has it not ? 

Mr. Buair. It is generally true of those industries that had followed 
the basing-point system before the Cement decision and abandoned it 
after the decision. 

Mr. MeCvutrocu. It even included companies or industries that 
did not follow basing-point practices as such, isn’t that the case, 
particularly in dealing with political subdivisions from the National 
Government down to the lowest political subdivision. 

Mr. Buarr. In an investigation by the Commission some years ago 
it was found that there was almost as much identity in prices bid 
to private dealers as to Government purchasing agencies. We have 
not found such identity of prices at each and every given destination 
point in industries which do not follow a basing-point system or 
some similar type of pricing system. 

The CuarrmMan. Gentlemen, we do have another witness. It would 
be unfair to continue this meeting over for another day unless we hear 
him. 

Mr. Austern has been very patiently waiting for several days. I 
do hope we can reach Mr. Austern now. We thank you very much, 
Mr. Commisisoner, for coming in and giving us your views. 

Mr. Sprngarn. Mr. Chairman, I want to thank you and the com- 
mittee for the fairness and objectivity with which you have heard our 
story. 

The Cuamman. Our next witness is Mr. H. T. Austern, of Wash- 
ington. Will you please state your name and your affiliation and 
address to the stenographer. 


STATEMENT OF H. T. AUSTERN, ESQ., MEMBER OF THE FIRM OF 
COVINGTON & BURLING 


Mr. Austern. Thank you, Mr. Chairman. My name is H. T. 
Austern. Iam a lawyer located here in Washington. 

The Cuarrman. You are a member of a firm, are you not? 

Mr. Austern. Yes,sir. Covington & Burling. I have been special- 
izing in the law of business regulations which necessarily embraces 
the Federal antitrust laws, and particularly the Federal Trade Com- 
mission and Robinson-Patman Acts. 

I am deeply appreciative of your letter inviting me to appear 
before this committee to comment briefly on H. R. 2820. A word 
perhaps is warranted about general qualifications. 
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In addition to having dealt with a large number of Robinson- 
Patman Act cases almost since the enactment of that statute, I have 
on numerous occasions, as you know, since we have been on the same 
programs, been asked to analyze various sections of that law before 
bar groups and over the years I have ventured to teach a seminar group 
in this field, and I appeared before the Johnson committee last year. 

Mr. McCut.ocu. Where did you go to school ¢ 

Mr. Avusrern. Harvard Law School. 

Mr. MeCu.tsocu. Where did you have your arts ¢ 

Mr. Ausrern. New York University. 

Mr. MeCun.ocu. What did you do after you came out of law school? 

Mr. Ausrern. I worked as a legal secretary for Federal Judge 
Julian W. Mack in the second circuit and the sixth circuit, and then 
I was legal secretary to Mr. Justice Brandeis, and then I went with 
this firm. 

Mr. MceCun.ocu. And how long have you been with this firm ¢ 

Mr. Ausrern. I should say 20 vears. 

With your permission, Mr. Chairman, I would like very quickly to 
make two prefatory observations. On a very warm June afternoon 
about 15 years ago, it was June 15, 1936, the conference report on the 
Robinson-Patman Act was being considered in the House. In the 
closing moments of that debate, Mr. Chairman, you arose and said this: 

Bills are ofttimes vague and amb‘guous. 

You told your colleagues: 

You might as well know that the bill finally agreed upon by the conferees con- 
tains many inconsistencies and the court will have the Devil’s own job to unravel 
the tangle. 

Well, sir, more prophetic words were seldom uttered. For in few 
other areas of the antitrust laws has the Supreme Court so often re- 
versed the courts of appeal. We have seen 4-to-4 decisions, and as 
you pointed out on Wednesday, in the Standard Oil of Indiana case 
itself to which this bill is related 

The Cuamman. Do you attribute those words I uttered to the hot 
day / 

Mr. Ausrern. No: I think they were typically eloquent, if I may 
say so, but as you pointed out on Wednesday, Mr. Chairman, even in 
the S Standard Oil of Indiana case to which this bill is related, a change 
of one vote would have meant a different decision and a different rule 
of law. 

That certainly suggests that the committee today is dealing with the 
question not only of transcendant importance to our competitive econ- 
omy, but also one, on which I hope I can demonstrate, Congress should 
act. 

My other observation, sir, is by way of personal disclaimer. I have 
not come only lately to these questions. Before the Cement case, 
before the Morton Salt case, before the Standard of Indiana case, 
and, indeed, since 1936 I have been interested in the legal problems 
dealt with in this bill, and some of the points I will venture to suggest 
this morning were originally ventured in a book I was asked to write 
on this act in 1936 

And the two key "vy issues which I will develop were dealt with in a 
study made before the New York Bar antitrust section back in 1947, 
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and if the committee so desires, Mr. Chairman, I would like to file a 
copy of that paper, because it reflects, I hope, an attempted legal and 
dispassionate analysis of these problems free of all the current 
heat which they now seem to have engendered. 

In appearing as a legal technician there is no occasion for me to 
argue policy. I am taking as the approach to the legal issue before 
your committee this promise: That those who believe in the antitrust 
laws and those who are convinced that our way of life depends on the 
maintenance of real competition know that the right to lower one’s 
price to meet competition in good faith is the core of any chance 
to compete. 

The Federal Trade Commission said that to the TNEC in 1941, 
and called it yital in a competitive economy: and this committee, of 
course, knows that the same views were expressed by the Department 
of Justice and by the President’s Council on Economic Advisers. 

Nor is it necessary, I think, Mr. Chairman, in considering 2820, to 
attempt to expound another point which is mentioned in the Indiana 
opinion. That is, as some people would apply the Robinson-Pat- 
man Act, they would make the Federal antitrust laws, like the Roman 
god Janus, look in two different directions, toward protecting com- 
petitors at the expense of devitalizing competition. 

But I think it is important to remember what is not before the com- 
mittee in this bill. It has nothing to do with conspiracies. It has 
nothing to do with localized price cutting for the purpose of destroy- 
ing a competitor. 

It does not remotely modify the basic prohibitions of the Robinson- 
Patman Act, and of course it does not qualify the authority of the 
Federal Trade Commission itself 

The CuHatrmMan. The author of the Robinson-Patman Act says that 
it does 

Mr. Austern. I will, if I may, quickly come to what he said. I 
think you will be interested in that, but the point I am making is that 
this bill does not qualify the authority of the Federal Trade Commis- 
sion administratively to determine on the facts in a particular case 
whether a seller acted in good faith in meeting competition. 

What the bill does deal with, in my opinion, is what the Supreme 
Court called price differentials occurring in actual competition, or only 
with the question whether a seller may in good faith realistically meet 
but not beat the equally low price of a competitor. 

The CuHatrman. That is very significant, “equally meet but not 
beat.” 

Mr. Avustern. I shall develop that, sir, if I may. I hope, Mr. 
Chairman, after getting by this introduction, to deal with the reasons 
why I think this bill should pass, quickly to analyze each section, 
and I have some clarifying suggestions, and then to deal with the 
Commission’s proposals. If I may run through, I hope to anticipate 
many of the questions that have been asked. 

We all know that the bill confirms in statute law the decision of 
the majority in the Indiana case, and it forecloses, I think rightfully, 
any administrative efforts to change that rule. 

Now let me turn first, as I said I would, to suggest a number of 
reasons why immediate enactment of H. R. 2820 with some clarifica- 
tion, sir, would be in the public interest. 
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In the first place legal uncertainty should cease, I think, on this 
vital issue of the right to meet competition in good faith. In his veto 
message on S. 1008, you will remember President ‘Truman said: 

Businessmen have been concerned lest they be penalized for perfectly sensible 
and appropriate competitive action. 

The President went on to suggest that this concern was perhaps 
unwarranted, that the intention of S. 1008 was good, that meeting 
competition was not illegal, but that the form and the history of 
S. 1008 made it unsatisfacory as a solution. That veto message was 
on June 16, 1950. 

The Indiana case, as you know, was twice argued in the Supreme 
Court. On reargument in October 1950, counsel for the Commission 
presented the case since, I have been told, the Department of Justice 
declined to support the Commission’s interpretation. Yet even 5 
months after the veto message, Commission counsel still urged the 
view that the Robinson-Patman Act should prevent the meeting of 
competition in good faith as a complete defense. 

Once again it argued that where a seller acting in complete good 
faith had to meet a competitive price, the law was wholly on an “iffy” 
basis, that he always acted at his peril lest at a later time the Com- 
mission, or a court in a treble-damage case, might conclude he should 
not. have done so. 

The time has come for the Congress to confirm its 1936 action, as 
the Supreme Court has made clear it did, and as Congress did again 
in 1950, that there is a right to meet competition in good faith. 

Now that is particularly needed, I think, gentlemen, because at this 
time people are being asked to expand production and geographically 
to disperse new plants for defense reasons. 

Hardly a day passes when the question is not asked as to what the 
future peacetime market for new production is going to be, whether 
it will be legally feasible in the future to ship to distant points and 
to absorb freight or otherwise to meet the compet itive price prevailing 
in the distant market. 

That is true whether it is a new fabricating plant in the Southwest 
or the development of new processing acreages in the Pacific North- 
west or a projected shrimp cannery on the Gulf. Any knowledgeable 
lawyer, gentlemen, must point out that the present rule turned on but 
one vote in the Supreme Court, and he must advert to the continued 
Commission's view, which I think offers a second reason for congres- 
sional action. 

For the Commission, as you have seen most certainly, in advising 
on S. 719 and the same view is expressed on page 13 of the Commis- 
sion’s statements to this committee, has made clear its continued view 
that the law should be different, that the good-faith meeting of com- 
petition should still mean a violation of law whenever the Commission 
or the courts later conclude that the effect. may be substantially to 
lessen compet ition or tend to create a monopoly. 

With your permission I am going to come to that suggested amend- 
ment in detail and deal with it, I hope helpfully. At this point it 
ought to suffice to say that this suggestion would reverse the Indiana 
decision, would in the words of the Supreme Court render the de- 
fense of meeting competition in good faith a “dubious defense,” and 
“practically meaningless.” 
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And I think I can show you that it would create a complete state of 
uncertainty in the individual ¢ ‘ompetitive pricing of goods. 

As I say, I think this Comission’s view offers a compelling reason 
for action, and I am confident that this point can be laid at rest, that 
the tendency to soft rather than rugged competition can be curbed 
and that this is a reason for enacting this bill. 

Thirdly, gentlemen, this is not wholly a field involving the Trade 
Commission alone. Violation of the Robinson-Patman Act often leads 
to treble damage litigation. 

The dilution of the right to meet competition into a hindsight 
“iffy” rule of law is extremely burdensome upon any businessman 
when even good-faith action in the dynamics of the market may mean 
penalty damages if the Court later concludes that he should not have 
met the competition. 

I can tell you from practical experience, gentlemen, that the in- 
evitable effect of all of that confusion is to drive business to a rigid 
f. o. b. one-price basis. That is essentially noncompetitive. It does not 
hurt the larger companies. They can readily establish branch fac- 
tories or warehouses and sell at the same f. 0. b. point at every place. 

I could illustrate that endlessly. I have seen it happen, and I 
know that the little fellow cannot do it, and if nobody can absorb 
freight into a market, the number of sellers to whom the buyers in 
that market have access is likewise restricted. 

As far as I am concerned it is no answer to say that in those cir- 
cumstances the Trade Commission or the court might later conclude 
that no violation of the act had ocurred, because as I hope to demon- 


strate to you in a moment, I cannot find any yardstick once the right 

to compete in good faith is qualified, by which to discover when it 

would or when it would not be unlawful to compete in good faith. 
In listening to the discussion of the Commission’s proposal, and 


granting, ge ntlemen, the expertness which my friends at the Com- 
mission have, I have heard nothing which would give anyone, either 
a businessman or a lawyer, a logical handhold on this problem of 
determining when the good-faith meeting of competition would either 
be lawful or unlawful. 

Even if one is willing to hazard his marketing operations and his 
future plans on what the Commission might or might not do in the 
future, there are very few men, I can tell you, who will go ahead 
with an enterprise in the face of the hazard of treble-damage suits 
depending upon a hopelessly vague “iffy” kind of rule. 

A businessman can have some confidence in establishing his own 
good faith, and as we will see, that test is widely used in the law. 
But he can have no confidence on acting on what a commission or a 
jury might or might not later determine to have been more or less 
enough probable effect upon competition within those rubbery legal 
concepts. Consequently, I think it is important that a bill with some 
amendments now be enacted, and I am confident that it meets the ree- 
ognition of President Truman that concern on this point shall not 
exist. 

Against those considerations, Mr. Chairman, let us take a look at 
this bill itself and its various sections. For a reason which I will 
make clear in a minute, gentlemen, let us look at section 2 first, if you 
will. The proposal is to add to section 2 of the Clayton Act, which 
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of course is the Robinson-Patman Act, a new subsection (g) and the 
subsection as we have said repeatedly, would write into law the de- 
cision in the Indiana case. 

And as to the first six lines of that proposal, line 9 through 15 on 
page 2, there certainly can be no argument, and I hope it will be per 
fectly clear throughout that there is nothing which in any way t: akes 
away from the Commission the power of determining administra- 
tively the fact issue of good faith. 

Even more important, gentlemen, as many of you have pointed out, 
there is nothing which removes from the seller charged with unlawful 
discrimination the complete burden of showing that he only met an 
equally low price, and that he did so in good faith. 

Criticism has been directed solely at the words of this proviso in 
section 2. One criticism is that it does permit a seller knowingly 
to meet an unlawful price if he knows it 1s unlawful. Frankly, my 
own feeling is that rugged and aggressive competition should encom- 
pass the opportunity to meet an “unlawful as well as a lawful price, 
but the Supreme Court in the Indiana case stopped somewhat short 
of that line. 

As I understand the Indiana opinion, the Supreme Court assimi- 
lated this concept of lawfulness or unlawfulness into the concept of 
good faith. 

Technically it made the propriety of the seller’s conduct both with 
respect to the existence of the price he is meeting and with respect to 
its lawfulness turned on the rule in the Staley case. The Staley rule, 
as many of you know, is this: 

That the seller—and I repeat, the burden is on the seller—must 
show the existence of facts which would lead a reasonable and prudent 
person to believe that the granting of a lower price was necessary, 
and that the competitive price being met was lawful 

Gentlemen, there is nothing technical or subtle about that rule. 
To show his good faith the seller must prove that he knew enough as a 
reasonable and prudent businessman to believe that his competitor 
was offering a lower price, and that the price was not so out of line 
that it could not be lawful. 

For example, if he is meeting a lower price given by a competitor 
in the form of a wholesale discount, and his differences in selling costs 
to wholesalers are reasonably near the competitive differential, he 
would be entitled to assume in good faith that the competitor equally 
had cost justification and a lawful price. 

But, if instead he were meeting a lower price in the form of a 
quantity discount and the discounts offered were so inordinately large 
and far beyond anything which a businessman could justify on the 
basis of costs, he could not take refuge in the view that he believed 
the competitor was acting lawfully. That concept, Mr. Chairman, is 
not a novelty in the law. 

Under the Fair Labor Standards Act, goods produced with pro- 
hibited child labor are contraband. Yet in 1949 the Congress amended 
the act to provide that one who obtained a written assurance and acted 
in good faith could not thereafter have the goods which he bought, 
even if they were produced with child labor, seized as contraband. 
Similarly, as you know, Mr. Celler, in the laws of bills and notes, an 
innocent holder in due course is protected. The proviso in this bill 
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relating to the lawfulness of the price being met enacts that same 
reasonable rule. 

But if the committee please, I hope you will nevertheless appreciate 
this: That under the Indiana decision and under H. R. 2820, a business 
man confronted wtih a lower competitive price which is manifestly 
unlawful may not meet it. He must lose the business. 

He is relegated to filing a complaint with the Federal Trade Com- 
mission or perhaps suing the competing seller acting unlawfully for 
treble damages. 

As I suggested a second ago, I would not be troubled myself by a 
broader rule which would permit a seller always to defend his business 
against competitively lower prices, which would enable him to meet 
even an unlawful price instead of losing the business, and which would 
leave to the enforcement agencies the duty of prosecuting the competi- 
tor whose unlawful price starts this price chain reaction. 

But what I cannot understand, gentlemen, is the suggestion ad- 
vanced in opposition here that the rule of the Indiana decision should 
be completely turned around and that a seller should be permitted to 
meet only an unlawful price, and never be permitted to meet a lawful 
price. That is not only a shocking suggestion. I think it would ham- 
string competition. 

The Cuatrman. Would you say a man should be permitted to meet 
an unlawful price if he acts in good faith? That is what this bill 
would “wh ea 

Mr. Austern. This bill will permit a man to meet an unlawful—— 

The CHaiMan. Any kind of a price if he acts in good faith. 

Mr. Austrern. If he acts in good faith, but as I will show in a 
minute, there is an added element in this proviso which give the 
Trade Commission itself the authority to say, “If you knew or should 
have known that that price was unlawful, you do not have good 
faith,” and I am going to illustrate how that will work practically 
in a moment. 

The Cuamman. Could you say now that, under the wording of 
this bill now before us, if there is an unlawful price, a seller can meet 
that unlawful price if he acts in good faith ? 

Mr. Avusrern. If he acts in good faith, he may. 

The CuarrmMan. Does he not thereby extend the evil because he 
extends the unlawful act? 

Mr. Austrern. Yes, sir. 

The Cuatrman. The remedy for the unlawful practice of the origi- 
nal competitor is for the Federal Trade Commission or other agencies 
of the Government to get after him; isn’t that true? 

Mr. Ausrern. I think they should. 

The Cuatrman. Why should the good faith be an absolution for 
the private citizen to go forward and, as I used the term before, 
extend the evil? 

Mr. Austern. Mr. Celler, if you will give me 1 minute—— 

The Cnatrman. It may be that it would benefit the individual, 
the second competitor. 

Mr. Avstern. It would benefit competition. 

The Cramman. But he is extending the injury to the economy of 
the country. He is extending the injury to the public. Who comes 
first, the public or the individual ? 
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Mr. Avsrern. I think what comes first under the antitrust laws 
is free competition. I would like to ask you this, sir 

The Cuamman. For whose benefit / 

Mr. Ausrern. The purpose of the antitrust laws, the antimonopoly 
concept, Which is an article of political faith in this country, is based 
on the proposition that we will have a better and more wholesome 
economy, more goods for cheaper prices to more people. That is 
what would be benefited. 

The Cuamman. That is all in the interest of the public. 

Mr. Ausrern. That is free competition. 

The Cuamman. You do not answer me. Is that in the interest 
of the general welfare / 

Mr. Ausrern. I believe so. It must be. It clearly is. 

The Cuairman. Therefore the general welfare is paramount / 

Mr. Austern. I quite agree, and I think the general welfare in that 
context, sir, is paramount to the position of any competitor. 

Mr. Wuuts. Just one question. The factual situation before the 
Supreme Court was that in the Standard Oil Co. of Indiana case the 
price being met was a lawful price. Those were the facts; isn’t 
that right? 

Mr. Austern. Right, sir. 

Mr. Wituis. Now the Supreme Court acted upon those facts and 
therefore mentioned its opinion that it approved that, but the Su- 
preme Court did not say in that decision, by any means, what it would 
have held if the price being met had been unlawful, did it ¢ 

Mr. Austern. Mr. Congressman, the Supreme Court quoted, cited 
and quoted with approval the very language from the Staley case to 
which I have just adverted, and I will be very glad, sir, to show 
that to you. 

Mr. Wituts. I can show you that in that case the Supreme Court 
in the body of the opinion mentioned the meeting of a lawful price 
three times and in the footnote mentioned and accentuated exactly 
what it was talking about by referring to the Department of Justice 
opinions, the Federal Trade Commission opinions, and the congres- 
sional reports. 1 think seven or eight times the Court stressed that 
what it had in mind, and what was before the Court, was the meeting 
of a lawful price. 

I am not quarreling with the opinion. T just seek enlightenment. 
I ask you isn’t it a fact that the Supreme Court did not say in that 
opinion what its holding would have been if the factual situation had 
been such that the price being met was an unlawful price? That is a 
fact, is it not? 

Mr. Avustrern. Mr. Willis, I will answer both questions. 

Mr. Wituis. My second question is this—— 

Mr. AvsterN. But may I answer them in this way. What you are 
saying frankly, sir, is exactly what Mr. Patman had in his statement. 
I would like to deal with it in full. May 1, and in my own way? I 
think I can do it. 

I do not see any point in reading the Supreme Court opinion, but 
let me put it to you in this context, Mr. Chairman, and I think it will 
bring out all the points. 

In the first place, on this very issue of whether a man may meet a 
lawful or an unlawful price acting in good faith, I think it is only fair 





134 STUDY OF MONOPOLY POWER 


to say to you that I am far from clear at this moment where the Federal 
Trade Commission stands. 

Mr. Wituts. You are a very good lawyer. My question is very 
simple really now. 

Mr. AustrerNn. I will answer your question directly, yes, sir. On 
page 246 of 340 U.S. you will find quoted with approval in the dis- 
cussion of this issue the language from the Staley case which I believe 
supports the rule in this proviso. 

The Ciatmrman. You think this bill does not go further than the 
Supreme Court ¢ 

Mr. Wituis. That was my second question. 

Mr, Ausrern. That is my opinion as a lawyer. 

The CHamMan. What is your answer? It does or does not ? 

Mr. Ausrern. | believe it does not. 

The Cnamman. You believe. Can you say with emphasis the bill 
does not go beyond? 

Mr. Ausrern. I think it does not, as a lawyer. 

The CHatrMan. I notice sometimes you parry our thrusts. You 
do not answer definitely, and I would like to get definite answers 
from you. 

Mr. Ausrern. Mr. Celler, I am not appearing here for a client. 
I am appearing here as a lawyer invited to appear. I do not endeavor 
to parry. 

The Cuamman. Suppose there was a monopoly, do you think that 
the seller should meet the price of the monopoly and thereby 
strengthen that monopoly and get absolution 

Mr. Austern. If the price which the seller is meeting is one which 
he thinks—well, I will give you two or three fact situations. I think 
you can talk words here and you get into trouble. 

If a large buyer is getting a price from a manufacturer and I am 
a competing manufacturer, and I look at that price differential and 
as a reasonable and prudent businessman I know perfectly well that 
it could not be justified on costs, for example if the price is $5 per 
gross for 100 gross and $25 per gross for 50 gross and then $75 for 10 
gross, and I make the same item, and as a reasonable and prudent 
businessman I know that that price could not be lawful; I cannot act 
in good faith under this proviso as T understand it as a lawyer. I 
could not sustain the burden on the seller of good faith. 

You said a monopoly and what-not. Let me talk about a big buyer 
or a big seller. 

If on the other hand I look at the buyer and see that he is buying 
from his own subsidiary, a problem you have dealt with elsewhere, I 
would have a little bit more difficulty as a businessman. That is a 
workable rule. 

A purchasing agent or a businessman making an item or selling an 
item is not operating in a vacuum. If I can get along—for I want 
to answer both of these questions—I will demonstrate to you how in 
a Commission proceeding that issue of know or should have known 
can be very easily ferreted out and the Commission has the power to 
decide it. 

Since time is going, may I get along and then I think T can bring 
these into focus? As I say, I do not know where the Commission 
stands on it. 
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That is why I would like to see you deal with it here, because in a 
brief they filed in the Minneapolis Honeywell case after the Indiana 
decision, they said that the price which a man must meet must ac- 
tually be a nondiscriminatory price for the same quantity of goods. 

And unless I misunderstand the Commission’s position—and I am 
quite clear about where Mr. Patman stood yesterday—they are inter- 
preting the Indiana case as meaning that the seller who in good faith 
meets a competitive price must later prove that his competitor was 
in fact acting lawfully. 

If that is the Commission’s position, Mr. Chairman, then IT know 
of no stronger reason for enacting this bill. For if the Commission 
view is adopted, if that view that you must in fact later prove that 
the competittor was acting lawfully is held, the only way you can 
justify meeting a price competively in good faith is to prove two 
cases instead of one. 

The Cuarrman. You argued before that the complexion of the Su- 
preme Court may change and that might alter your view on the situa- 
tion, and it is also true that the complexion of the Federal Trade Com- 
mission may likewise change. 

Mr. Austern. Well, that is always a hazard. 

The Cuarrman. What is sauce for the goose is sauce for the gander. 

Mr. Avsrern. I live on it, but I am not sure it is good for the 


economy. 

The Cuamman. I do not say it is good at all. We like to have 
consistency, but your argument works both ways. You use it one way 
in the case of the Supreme Court. You use in one aspect this possible 


variation in the complexion of a legal body as far as the Supreme 
Court is concerned, and I use it in another respect as far as the Federal 
Trade Commission is concerned. 

Mr. Ausrern. I think either of them may change, but I am per- 
fectly clear in what Mr. Patman said yesterday, and he is a fairly 
persuasive man in this field. Let me give you the two illustrations 
and then I will come to the question what that rule means practically. 

We are not talking words here. We are talking about what happens 
in our American economy. 

The Cnairman. I think when we contemplate legislation, we should 
use the dry light of reason, and if the Federal Trade Commission 
misinterprets what we mean, we should bring them to book, yank them 
before this committee and tell them, “You are all wet on what you are 
doing. You are doing something which is improper. That was not 
the intention of Congress.” 

But what they may do should not deter us as far as doing what is 
right is concerned. If we feel the statute is sound and proper, we 
should enact it. 

Mr. Ausrern. I agree with you fully because I think that rule that 
you must prove that you knew the other fellow with whom you are 
competing was acting lawfully would breed violations of the Sherman 
Act and that is bad. 

The Cuairman. Why do you argue this way ? 

Mr. Avsrern. I am arguing, sir, that this proviso makes complete 
sense, because mind you if at the time of selling one competitor in- 
quires intimately into the selling practices and the costs of another 
competitor, I think the Sherman Act would and should enshroud both 
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of them. I do not believe that in order to establish good faith the 
seller should violate the Sherman Act, but may I take your question 
this way, sir. 

The vice in it, the horrible thing in it which this committee must 
perceive, is that it might mean having to prove another man’s state 
of mind, 

Now suppose you, Mr. Celler, were competing in. good faith with 
Mr. Bernhardt, and suppose Mr. Bernhardt in turn was competing in 
good faith with Mr. Stevens. Now Stevens may be acting unlawfully 
and Bernhardt might know it. 

The Crairman. Those boys couldn’t act unlawfully. 

Mr. Avustern. Well, Stevens might be acting unlawfully; Mr. Bern 
hardt might know that he was acting unlawfully, but you who were 
competing with Mr. Bernhardt might not know it. 

Now to make the legality of your conduct turn on <7 state of mind 
of another businessman is a very quaint rule of law. I do not believe, 
Mr. Willis, that that was the rule in the Indiana case, and I think this 
proviso takes care of that difficulty. 

Mr. Wituis. I do not contend that the Supreme Court would have 
held otherwise if the facts which you propound had been before the 
Court. The only thing I asked you was whether it is a fact that I 
have correctly related what the issues were, and whether the Supreme 
Court expressed itself on what it would have held if the price being 
met was an unlawful price, that is all. 

Mr. Avstern. I misapprehended your question. In terms of the 
naked issue for decision, the situation in the Indiana case was that 
of a man meeting a lawful price. Iam perfectly clear on that. 

Mr. Wixuis. And the other question was not decided ¢ 

Mr. Ausrern. It was not decided. 

Mr. Writs. But this bill decides it. 

The CnHatrrman. Therefore this counters the argument that the 
bill only approves what the Supreme Court said. 

Mr. Austrern. May I finish my answer, sir? 

The Cuaimman. I think this bill goes beyond what the Supreme 
Court said. 

Mr. Austern. Not what the Supreme Court said, sir. In terms 
of the naked issue, the Supreme Court decided 

Mr. Witson. I would like to hear what the witness says about it. 
I am inclined to agree with him myself. 

Mr. Austrern. The reason I seem to be impetuous, sir, is I am 
watching the clock, and that is bad, but in terms of naked decision, 
sir, you are absolutely correct. 

In terms of what the Supreme Court expressed or said, I stand 
on my view that on page 246 the Supreme Court expressed the view 
stated in this proviso. Now if I am wrong on that, I am wrong, but 
I do not think I am. 

Mr. Wiis. Will you read section 3 of the opinion ? 

Mr. Ausrern. I beg your pardon? 

Mr. Wits. Read section 3. 

Mr. Ausrern. All of part 3? 

Mr. Wituts. No; the heading in bold type of section 3. 

Mr. Austrern. I know what that says. That uses the word “lawful.” 
I pointed that out in a talk I made last year. 
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As I say, I think this question is one for two lawyers to decide. I 
have studied that ever since the day that the decision came out, and 
I am of the view that 

Mr. Wituts. I do not say that this bill has something that is con- 
trary to what the Supreme Court said. I contend it covers a field 
not encompassed by the decision, namely, the meeting in good faith of 
an unlawful price. 

Mr. Avustern. Let me say, sir; there is no point in our arguing with 
each other. 

Mr. Wiuis. This 15-minute discussion would have been over if 
you had frankly answered my question. 

Mr. Austern. I leave with you this suggestion, sir, as a lawyer 
talking, that had the Supreme Court not desired to express an opinion 
on that point, it would not have had occasion to cite the language from 
the Staley case, which it did. 

Now when youeeread that, you just see whether everything you 
say, sir, would not follow without the Court going out of its way to 
say what it said on 245 and 246. 

May I come to the rest of the section, sir, because I do not believe 
the committee will want to sit too late. As to the criticism of the pro- 
viso that it might be construed as shifting the burden of proof on good 
faith in certain aspects, that generalization is not spelled out anywhere 
here, and I have great difficulty understanding it either theoretically 
or practically. As a matter of legal theory, this bill is expheit. It 
provides the seller must show the good faith meeting of competition. 

The proviso merely gives to the Trade Commission the opportunity 
to find that the seller did not act in good faith if the facts indicate 
that the seller either knew or should have known that the price he 
was meeting was unlawful. 

That it simply, as I have suggested, the good faith rule of the 
Staley case. It is not new law. It is not a new expression, if I can 
put it that way. 

Whether the Commission was advancing it seriously or not I do not 
know, but practically, gentlemen, I cannot conceive that it is seriously 
advanced. For what actually happened in these cases is this: The 
Commission proves its prima facie case. 

The Cuarmman. Just a minute, Mr. Austern. Lines 8 to 11 on page 
1 say that “If a man reduces his price and he acts in good faith.” If 
the Federal Trade Commission wishes to rebut, it would have to prove 
that the man shall not have acted in good faith or should have known 
that the lower price which he met was unlawful. 

Isn’t that placing a burden on the Federal Trade Commission to 
prove that the price he met was an unlawful price ¢ 

Mr. Austern. Mr. Celler, I share your difficulty with that language, 
and I am going to recommend that this committee not enact section 1. 
I think section 1 has a great many difficulties. I was adverting to 
section 2. I will get to that other section in a second. 

The CuHatrman. You say then in so many words we should eliminate 
section 1? 

Mr. Austern. Yes sir: I am going to say that. Practically what 
happens after the Commission makes its prima facie case—and I 
will show you what that means in a second—then what happens? The 
seller must show that he was meeting a competitive price in good faith. 
Kither he or those who testify for him are cross-examined. 


SOS61 51 
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The Commission lawyers as a practical matter right then and there 
inquire into the reasonableness of the seller’s action, and the Com- 
mission lawyers can and do cross-examine freely and fully to demon- 
strate that there was a lack of good faith. In short, 1 do not see 
anything to that criticism. 

Now the next criticism that is made is why have a separate sub- 
section (g). Why not go back to (b)? It seems to me essential to 
have a separate subsection (g) because one of the burning uncertain- 
ties that operates in this field, gentlemen, is whether or not the same 
defense of meeting competition in good faith applies in one of these 
treble damage suits. 

Subsection (b) of this law seems to relate only to Commission pro- 
ceedings. It seems to me, and I hope it does to the committee, incon- 
ceivable that business conduct measured by the same statutory pro- 
hibition could be found to be perfectly lawful in a Federal Trade 
Commission proceeding and yet unlawful in a private lawsuit based 
on the same statute, and I think that is an excellent and a necessary 
reason for having this separate subsection. 

Now as to this definition of price, gentlemen, to control all of the 
Robinson-Patman Act I would recommend further consideration. 
I am not going to deal with the gyratious of the Federal Trade Com- 
mission on the meaning of the term “price” and this argument about 
“mill net.” That is all a matter of public record. 

Mr. WILLIs. You would er ommend delet Ing the definition of price / 

Mr. Ausrern. I would, sir, but I would recommend it for a reason 
which I think Mr. Wilson will accept, that this business of price is 
hot as easy as it seems. 

The point is this. When the Robinson-Patman Act, gentlemen, 
talks about meeting of price, 1 have always assumed that it meant 
realistically meeting competition. Suppose, Mr. Celler, a man in Chi- 
cago sells an item for $1 f. o. b. Chicago to a man in Cleveland, and 
the freight is 5 cents to Cleveland. The buver pays the seller $1 but 
his laid-down cost at his factory or his store in Cleveland is $1.05, 

Now suppose a competitor in New York also sells the same item at 
$1 f. o. b. New York, but the freight from New York to Cleveland is 
10 cents. Assuming good faith, if meeting competition means any- 
thing, the New York seller to meet the ¢ hicago seller in Cleveland 
has to drop his price to 95 cents, I have always thought that that was 
lawful, that meeting the equally low price of the seller meant that the 
New York man could drop his f. 0. b. New York price to 95 cents in 
order to meet the f. o. b. Chicago price of $1 with that Cleveland buyer. 

I once debated that question with the late Walter Wooden, and 
I thought at the time that the word “price” in the Robinson-Patman 
Act meant differen things in section (a) and section (b). Mr. Wooden, 
by the way, agreed with my example that it would be proper to meet 
competition, but he thought it was comprehended within the phrase 
“to meet an equally low price of a competitor.” 

I think it would be a calamity if we had any more confusion created 
by going back to this mill net definition of price, buc I am equally clear 
that this question of defining price to control the entire Robinson- 
Patman Act needs careful study and understanding. 

If you do not delete it, 1 suppose the definition you have here is all 
right for subsection (a), but I hope that your committee report will 
make it clear that the example I mentioned is not excluded within the 
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concept of good faith meeting of competition. I think on balance 
I would take it out. 

The Cuarrman. Is it your view then it would be preferable not to 
make any mention of price / 

Mr. Avusrern. I think I would leave that one alone, sir. 

The Cuarrman. You do not answer my question, 

Mr. Avustrern. Yes. 

The Cuatrman. I would rather have you definitely answer “Yes” 
or “No.” 

Mr. Ausrern. Well, sir. I am doing that out of deference. 

The Cuatrman. I do not think you mean to use weasel words. 

Mr. Ausrern. Were I sitting where you are sitting, I would not 
put the definition in. 

The Cnatrman. Let us go back to lines 15, 16, 17, 18, and 19 on 
page 2, which are quite similar to the provision involved in section 
1, page 2, lines 1,2, and 5. The wording is a little different because 
it adds the words “or more extensive services or facilities.” 

There again the proviso involves that which the Federal Trade 
Commission may rebut, so that the burden of proof again is upon the 
Federal Trade Commission to show that the lower price or the serv- 
ices or the facilities were unlawful, is that correct / 

Mr. Ausrern. I do not think there is any presumption, sir. I think 
if you want to talk in terms of the law of evidence, the only thing 
that that would mean is the burden of going forward would be on 
the Commission lawyer. I hope I have suggested 

The Cuatrman. Isn't it more than mere going forward ? 

Mr. Avusrern. No, sir. 

The CuairmMan. It isa definite burden, is it not / 

Mr. Avusrern. I cannot see that, sir, in the draft, as a lawyer. 
think this means what I tried to describe practically. 

The seller tells this story. Commission counsel can Cross examine 
him all about the transaction. Whether the seller has made out his 
good faith is up to the Commission to determine. 

The most technically that you could ever say that would put on a 
fellow would be the burden of going forward, but I cannot get it 
clear in my mind, sir, if the burden is on the seller and the Trade 
Commission retains, as it should, the right to determine good faith, 
how any failure to put in evidence can hurt anybody but the seller. 

The CHamman. As I understand it, one of your objections to the 
wording of section 1 was that proviso and that burden. 

Mr. Ausrern. No,sir. I said I am going to suggest that you delete 
section 1 for other reasons. 

The Cuarmman. One of the reasons among others for the deletion 
was that burden, wasn’t it ? 

Mr. Ausrern. No; I do not even get to that point. I think there 
is another good reason for getting rid of it. 

Mr. Celler, 1 am somewhat embarrassed. In an effort to meet your 
suggestion that we finish here I take it by 12, 1 have perhaps been 
impetuous in wanting to get along. 

The Cramman. I do not want to cut you off. We will be very 
happy to hear you at length at a subsequent period. You made a very 
valuable contribution here. 
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Mr. Avusrern. Let me say, sir, I have three more points. I should 
like to tell you what they are and then perhaps you and the commit 
tee can determine iow you would like to handle it. 

The Cuamman. As far as I am concerned I would like to have you 
appear at a subsequent meeting. 

Mr. Wurson. I would, too. 

The CuarMan. It is unfair to have you hurry this way. 

Mr. Ausrern. Yes. Well, I am unhappy because I have created 
the impression of impetuous evasion. I was simply troubled about 
the time. 

The Cratrman. I think we ought to tackle this in a leisurely and 
well-reasoned fashion. We do not want to exercise haste here because 
we might omit some very, very important factors which you can supply 
us at your leisure. 

Mr. Ausrern. What is your pleasure, sir? 

The Cuairman. There will undoubtedly be a roll call very shortly, 
a quorum call. 

(Subsequently Mr. Austern submitted a letter supplementing his 
views. This letter, dated September 6, 1951, is as follows: [Copy in- 
sert attached. | ) 

(Discussion off the record.) 

The Cuarrman. Thank you very much. 

I am putting in the record a communication received from the 
Chamber of Commerce of the United States of America. It involves 
a letter to me and a brief. 

(The document above referred to is as follows :) 


CovINGTON & BURLING, 
Washington, D. C., September 6, 1951. 
Statement in lieu of additional requested appearance to discuss H. R. 2820. 
Hon. EMANUEL B. CELLER, 
Chairman, House Judiciary Committee, 
Washington, D. C. 

Dear Mr. CeELLeR: You will recall that on June 6, 1951, you wrote me advising 
that the Monopoly Subcommittee would hold hearings on H. R. 2820, and invited 
me, as one with particular knowledge of the subject, to testify at those hearings. 
During the week of July 9 I attended the sessions of the committee, and on 
July 13 testified briefly. Mr. C. Murray Bernhardt of the committee staff has 
advised me that these hearings may be resumed some time about September 13 
and that the committee would like me to continue my comments on H. R. 2820. 

Unfortunately, I shall be away from Washington during the greater part of 
September, I ventured to suggest to Mr. Bernhardt that, if the remainder of 
my comments would in any way prove useful to the committee, I would under 
take before leaving to write them out. He was gracious enough to say that 
the committe would welcome this course, and I am, therefore, endeavoring in 
this letter to complete the discussion begun on July 13, 1951. 

At that time the procedure that would be most helpful to the committee seemed 
to be, first, to indicate the reasons why legislation was necessary; second, to 
examine the detailed language of section 2 of H. R. 2820; third, to consider the 
Commission's objections and suggested additiens to the bill: and fourth, to 
summarize the reasons why section 1 of the bill ought not to be included. 

Because of unavoidable time limitations, I had gotten through only the second 
of these areas of discussion. On reading the transcript, I find no reason for 
reiteration or amplification of any of this ground already covered. But before 
proceeding to summarize the rest of the material I had assembled for presen- 
tation to the committee, I feel it incumbent upon me, in the light of the questions 
asked. particularly by Mr. Willis, to comment briefly on the question whether 
H. R. 2820 goes beyond the rule of law announced by the Supreme Court in the 
Indiana case (Standard Oil Company v. Federal Trade Commission, 340 U. 8S. 
233 (1951) ). 
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WHAT RULE OF LAW WAS ESTABLISHED BY THE INDIANA DECISION ? 


At the July hearing I stated that it was my opinion as a lawyer that this 
bill did not go beyond the rule of law announced by the Supreme Court in the 
Indiana case. This conclusion was challenged, as I understand it, on the ground 
that the proviso in section 2 of H. R. 2820 permits a seller to meet the equally 
low price of a competitor, except where he either knew or should have known 
that the price he was meeting was unlawful, and in the latter instance there 
could be “good faith” meeting of an illegal competitive price which a reasonable 
and prudent businessman would not know to be unlawful. The objection was 
that the factual situation with which the Supreme Court was dealing in the 
Indiana case was that of a lawful price being met. Indeed, previous witnesses 
before the committee had drawn attention to the use of the term “lawful” as 
an adjective in numerous places in the majority opinion. 

In determining what rule of law is established by a decision and opinion of 
the Supreme Court—particularly where the interpretation of a statute is in- 
volved—both the opinion and the decision must be examined. The function of 
an opinion of a court is to explain the grounds for decision. This is sometimes 
referred to as the rationale of the case. 

It is, of course, important not to lose sight of the facts on which a particular 
ease arises. But to determine the state of law by examining decisions, one 
does not limit himself to the naked factual issues and disregard as surplusage 
everything that went before or is contained in the opinion of the Court. Carried 
to its logical extreme, this technique would require the view that the Indiana 
case decided only how the act would apply to the oil business, or only to the 
selling of the Standard Oil Co. of Indiana, or only to its selling methods in the 
city of Detroit, or only to its sales prices to the identical jobber customers in 
Detroit with which the case was concerned. 

In seeking to understand the rationale of a decision—to ascertain the rule 
of law which is established—one looks, first, to the arguments made to the 
Court on the issues raised (perhaps this should be phrased as trying to discover 
just what persuaded the Court): second, to the state of the law in which the 
particular decision was framed; and, paramountly, to the opinion of the ma- 
jority. Many often determine the emphasis in a majority opinion by reference 
to the minority opinions. 

The Indiana case was twice argued. Mr. Cassedy, arguing for the Commis- 
sion insisted throughout that whether the prices Indiana was meeting were legal 
or illegal was wholly beside the point. He observed that the gompetitors being 
met were acting either “legally or illegally” (Transcript pp. 73-74, 76). That 
the argument presented did not turn on the legality or illegality of the price 
being met was further shown by the argument of counsel for the amicus sup- 
porting the Commission’s position. He urged upon the Court that there was 
no “distinction at all as to meeting competition as a defense between whether 
the competitor's price is lawful or unlawful” (p. 124). Since the case was pre- 
sented in this way, the reliance in the Supreme Court upon the Staley case is the 
striking thing in any evaluation of it. 

Significantly, the Court began its discussion (p. 248) by starting with the 
state of the law. It referred to the Corn Products and Staley cases. It in- 
cluded a fairly elaborate review of the Staley case by quoting the key passages, 
including the observations that: 


“The statute does not place an impossible burden upon sellers, but it 


emphasized the good faith requirement. * * *° 


and— 

“The seller, who has knowingly discriminated in price [must] show the 
existence of facts which would lead a reasonable and prudent person to 
believe that the granting of a lower price would in fact meet the equally low 
price of a competitor.” 

Measured against the presentation of the case, it seems clear that the Supreme 
Court in the Indiana case was intent on not disturbing these rules of the Staley 
case. 

In view of the committee’s familiarity with the Robinson-Patman Act, it 
must know that the job of determining whether another man is or is not violat- 
ing some of its provisions is about as close to an “impossible burden” as one 
can get. For a lawyer examining a series of static completed transactions this 
task is formidable. For a businessman, engaged in day-to-day selling, to evalu- 
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ate the legality of what a competitor is doing is well nigh empossible. Since 
the Supreme Court is not unfamiliar with these matters because of having dealt 
with them in earlier cases under the act, it was writing in an informed context. 

Differences in price are lawful if they are cost justified. As I suggested in 
my original testimony, if one seller has an intimate, detailed knowledge of an- 
other seller’s actual costs, there probably are some elements of collusion. The 
most that he ought lawfully to know is the range of cost possibilities. This is 
the precise meaning of the controlling phrase “should have known” in the pro- 
viso in section 2 of H. R. 2820. 

Lastly, in determining the state of the law, a lawyer looks to comparable judi 
cial determinations. The problem of determining what is meant by a “lawful 
price” or a “legal price” when used in statute or decision, is not unfamiliar to 
trade-regulation lawyers. As the committee undoubtedly knows, since 1936 
many State statutes have prohibited “sales below cost.” Commonly, they con- 
tain an exception permitting below-cost sales to meet “legal” competition. This 
is sometimes phrased as the right “to meet the legal price of a competitor,” or the 
meeting of a “legal competitive price.” 

Without burdening the committee with detailed learning in this area, the 
conclusion is irresistible from the cases in which State courts have considered 
this problem that the good faith test of the Staley and Indiana decisions must 
be interpreted to permit meeting competition honestly and reasonably believed 
to be lawful—as well as competitive prices which are actually known to be 
lawful. 

Habitually and inexorably, lawyers cite cases. Those disinterested in the 
documentation ean skip the next paragraph. 

The first two cases involving below-cost statutes arose under the New Jersey 
enactment which did not mention good faith. Taking cognizance of the im- 
practicability, if not the impossibility of any seller knowing in fact that a com- 
petitive price was lawful, the first case held the statute unconstitutional as being 
so uncertain and indefinite that no one could Know when he was acting lawfully 
(Lief v. Packard-Bamberger, 123 N. J. L. 180, 8 A. 2d 291, 294 (1939)). Shortly 
thereafter an identical Pennsylvania statute—which again failed to specify the 
good-faith test—was held unconstitutional. Here the Court’s opinion contained 
a significant passasge : 

“How could a merchant know whether a selling price which he proposed 
to fix was legal because it met ‘the legal price of a competitor for merchan- 
dise of the same grade, quality and quantity?” How could such ‘legal price 
of a competiéor’ be ascertained without examining the competitor’s books in 
order to determine whether his price was legal? The standard set by the act 
to differentiate criminal from legitimate sales is so vague, indefinite and in- 
capable of practical application that this in itself would make its enforcement 
a violation of the due process clause” (Commoniealth of Penna. vy. Zasloff, 
358 Pa. 457, 13 A. 2d 67, 1 (1940) ). 

A Washington statute, however, which did permit the “good faith’ meeting of 
a competitive price, was sustained on the ground that: 

“* * * Ifa merchant in good faith reduces his prices to meet those of a 
competitor, who he in good faith believes has a legal price, he will not be 
violating either the intent of the wording of the act” (Sears v. State, 4 Wash. 
2d 200, 103 P. 2d 337, 345 (1940) ). 

In almost all of the cases since, the Staley test has been adopted (People v. Pay 
Less Drug Store, 25 Cal. 2d 108, 153 P. 2d 9 (1944) ; Melntire v. Borofsky, 95 N. TI. 
174, 59 A. 2d 471 (1948): Man’s Drug Stores, Inc. vy. State Tar Commission, CCH 
Trade Reg. Reps. par. 62, 741 (Iowa) (1950) ). 

In short, the general trade regulation law is that a literal interpretation of 
the “meeting legal competition” exception to the prohibition of selling below 
cost—absent a “good faith” qualification—must be avoided. Interpreted to 
require simple, reasonable, good-faith belief in the legality of the competitor’s 
price, the statute stands. 

Therefore, even absent the explicit reference in the Indiana opinion to the 
“rood faith” rule of the Staley case, a lawyer would be warranted in interpreting 
the reference in the opinion to meeting a “lawful price” as consistent with this 
developed body of law. The reference to “lawful” means a subjective test meas- 
ured by good faith. 

Last January in a symposium on business practical under Federal antitrust 
laws, before the New York State Bar Association—before the introduction of 
H. R. 2820 and your invitation to testify—I said this about the proposition 
that meeting a lawful price of a competitor meant that the man who met com- 
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petition in the dynamics of the market had later to demonstrate, within the 
ubiquitous ambiguities of the Robinson-Patman Act, that his competitor had 
in fact been acting lawfully: 

“Perhaps the economists will tell us that in a truly competitive system, 
price reductions may be somewhat like a chain reaction. Seller A may 
find that he has to meet the lower price of seller B. B in turn may be 
meeting the price of seller C. B, however, may in fact know that C is 
acting unlawfully even though A does not know it. If B is not acting 
lawfully because of his knowledge of C’s conduct, does the Indiana decision 
leave A—who is wholly in the dark—completely without the defense of 
meeting competition * 

“Making the legality of one man’s conduct turn on what another man 
independently does—which was implicit in the concept of ‘conscious parallel 
action’—startled many lawyers. Measuring the availability of a defense 
to one merchant by what another merchant may know, might startle a 
lawyer from Mars.” 


THE COMMISSION’S PROPOSED AMENDMEN1 


Turing back to the text of section 2 of H. R. 2820, the coumittee will reeall 
that the necessity for having a separate subsection (¢) flows from the fact 
that the Robinson-Patman Act is enforced not only by the Federal Trade 
Commission, but in treble-damage suits, and it is inconceivable that what would 
be a showing of lawful conduct in a Commission proceeding should not also 
constitute a defense in a private damage suit based on the same statute. For 
the reasons then advanced, I also recommended the deletion of the attempted 
definition of “price.” 

This brings us to the proposed addition to the bill suggested in the Com- 
mission’s statement. Last July I endeavored to point out to the committee 
that despite President Truman’s statement in his veto message on S. 1008 on 
June 16, 1950—that meeting competition was not illegal—the Commission had 
still insisted in arguing the Indiana case 6 months later that the defense should 
be qualified. This is confirmed by the Commission’s recommended addition to 
section 2 of H. R. 2820. 

The Commission now asks this committee to add the section 2 language 
qualifying the right to meet competition in good faith. It asks that defense 
be unavailable “in those cases where the effect may be substantially to lessen 
competition, or tend to create a monopoly in any line of commerce.” The idea 
is spelled out in page 14 of the Commission's statement. The Commission is 
willing to have a seller in good faith meet the competitive price of another man 
in situations where doing so might “injure, prevent, or destroy competition 
with a particular person.” But it is wholly unwilling to do so where the effect 
might “substantially lessen competition or tend to create a monopoly in a line 
of commerce.” 

As I understand the situation, this is the view of three Commissioners. As 
Commissioner Spingarn said, they cheerfully concede that meeting competition 
should be a complete defense in the first instance, but not in the second. 

The committee, of course, needs no elaborate reminder that this is a complete 
reversal of the Indiana decision. But one has a compelling public duty to point 
out that it goes far beyond the law as originally enacted in 1936 and widens 
the area of business uneertainty beyond any discernible horizons. For the at- 
tempted distinction is completely fuzzy, and the committee can readily perceive 
that it will make no difference in any case. Instead, the right to meet compe- 
tition will be completely destroyed. 

There is nothing which a businessman or a lawyer can get hold of in this 
suggested language, which the Commission calls a “standard of injury.” This 
characterization is, I am sure, inadvertently, quite misleading. It blinks the 
key point that there is no standard of actual or real injury in Robinson-Patman 
Act cases as the Commission administers that law—but only a concept of prob- 
ability 

That probability is merely an inference which the Commission insists it can 
draw wherever it finds a man selling at two different prices. The only require- 
ment is that the customers be competing or that the seller be competing with 
someone else for the same customer’s business. It is a rare case in American 
business where this isn’t true—and where it isn’t I would be suspicious of viola 
tion of the antitrust laws. 
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What the Commission is asking this committee to do is to make the test of 
validity—even where there is good faith in meeting a competitor’s price—turn 
on the same kind of rubbery language which it applies in determining whether 
there is in the first instance an illegal price discrimination. The key to the en 
tire proposal, indeed the touchstone to an understanding of why the suggestion 
endangers real competition, lies in the words “may be” in the proviso which the 
Commission asks the committee to add as a wholly new idea in subsection (b) 
of the present law. 

In using the terms “lessen competition” or “tend to create a monopoly,” the 
Commission—unlike this committee in its questioning—is not dealing with actu 
alities but with its own customary framework of inferences. It is dealing Only 
with presumptions familiar both to lawyers in this field and to appellate courts, 

The Commission has long since made it clear that in interpreting the prohi 
bitions of price discrimination in the Robinson-Patman Act, it does not have to 
find any actual effect on Competition at all. In its view a case is made out 
when it simply shows that John Jones sold to two customers at different prices 
and that the customers were either competing with each other or Jones was 
competing with another seller, Smith, for the same business. This the Com 
mission calls a prima facie case. From it it infers, in the usual case, the magic 
incantation of the act that the selling at two different prices “substantitally 
lessens competition.” 

Lest anyone claim that this is an oversimplification of both the text of the 
statute and of Commission action under it, a brief analysis may be warranted. 
Analytically, the conduct of a seller which is made unlawful by subsection (a) 
requires the presence of six elements. The first three require that there be a 
discrimination “between different purchasers,” that the discrimination be “in 
price,” and that it be in the sale of goods of “like grade and quality.” These 
are almost universally found in two sales of the same product to two customers 
at different prices. 

The next three elements—which are found in the three “where’ 
require that one of the transactions concerned be in interstate commerce; that 
the goods be for use, consumption, or resale within the United States; and, lastly 
and paramountly, that there be the requisite effect upon competition. Ordinarily, 


’ 


clauses— 


there is no question about interstate commerce or of intended use for resale. 


But on the key issue of competitive effect there is a real challenge. For Congress 
did not in 1936 make all price differences unlawful. It prohibited only those 
which would have a specified injurious effect. The precise words of the statute 
about competitive effect—to which the Commission has often referred—are— 
“where the effect of such discrimination may be substantially to lessen com- 
petition or tend to create a monopoly in any line of commerce, or to injure, 
prevent, or destroy competition with any person who either grants or 
knowingly receives the benefit of such discrimination, or with customers of 
either of them.” 
It is on this key element controlling legality that the Commission insists that it 
may find a prima facie case of violation merely from the charging of different 
prices to customers. The requisite effect upon competition necessary for viola- 
tion, is based entirely upon this inference of probable injury. 

In other words, the committee must understand, as do lawyers who deal with 
the Robinson-Patman Act, that actual injury is not the working test of violation. 
It is not, as one member of the committee observed, a “tough thing” to make out 
a violation of the Robinson-Patman Act. 

The words of the act on this element of “effect on competition” used to have 
some real content. Most of us thought that Congress intended them to have 
in 1936. The rule used to be that someone had in facet to be economically 
squeezed. But the committee must know that as the law has been developed by 
the Commission and in some of the court cases affirming its orders, this is not 
the criterion today. The test is merely this one of inferred probability of the 
so-called standard of injury. Indeed, in the Morton Salt case (334 U. S. 37) the 
Supreme Court said that a finding by the Commission of a mere “possibility” of 
injury would be sufficient. 

In short, we are not talking about any “showing” of injury—or any “standard 
of injury’—but about an inference of probability of injury drawn merely from 
sales at two different prices. If you think this is extreme, committee members 
Inay want to examine the recent opinion in the Minneapolis-Honeywell ease 
(1948-51 CCH Trade Reg. Rep., par. 62,881), in which the Seventh Circuit in the 
light of actual facts, vigorously rejected a Commission inference of probable 
competitive injury. 


: 
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This is the “standard” which the Commission now asks the committee to turn 
around, and use as a yardstick in determining whether one may meet a competi- 
tor’s price in good faith. It means that in every case in which a price is in good 
faith lowered to meet competition the Commission may, under its proposed lan- 
vuage, still draw its regular inference and find the conduct unlawful. 

I have not had time to recheck, but it is my recollection that in practically 
every case since 1936 in which the Commission has made an inferred finding of 
resumptive injury to a competitor, it has at the same time made an inferred 
finding of injury to competition—typically by simply repeating in full the quoted 
vords of the act about effect upon competition. 

Commissioner Spingarn in his testimony adverted to a case where price dis 

rimination is found to work an actual injury to competition. He gave an 
extreme case where a monopoly resulted. The real answer to this situation is 

ot the Commission’s proposed further compounding of confusion in this area 
For everyone knows that any attempt to monopolize is clearly a violation of se« 

ion 5 of the Federal Trade Commission Act. There are literally scores of cuses 
on this point, and in a recent one the Commission found a company buying 
nerely 5 to 10 percent of a particular line was engaging in conduct which tended 
o create a monopoly, 

The committee must keep the legal problem clearly in mind. The Commis 
sion insists that the good-faith meeting of competition is not to be a defense 
It asks this committee to reverse the Indiana decision. It urges the committee 
to provide that the businessman who acts in good faith and meets his competi 
tor’s price will be determined to have acted lawfully, or to be a law violator, 
depending upon whether the Commission later will infer a probability—or per- 
haps only a possibility—of lessening competition or tending to monopoly simply 
from the sale of goods at two different prices. 

As to that guessing game the Supreme Court in the Indiana opinion said that 
there was an “absence of explicit requirements and no standards of comparison” 
and that this concept would make a good-faith meeting of competition “a dubious 
defense” (340 U. S., at 251). 

In considering what this requested Commission addition to H. R. 2820 would 
do to a businessman who, in order to live, has to meet a competitive price—and 
not try constantly to be an amateur lawyer qualified to deal with these legal 
imponderables of meeting a price which is “lawful” in fact—the committee may 
recall what the second circuit said about the basic job of a seller of goods in 
complying with a Robinson-Patman Act order: 


“We sympathize with the petitioner’s position and can realize the diffi- 
culties of conducting business under such general prohibitions. Neverthe- 
less, we are convinced that the cause of the trouble is in the act itself, which 
is vague and general in its wording and which cannot be translated with 
assurance into any detailed set of guide yardsticks” (Rubberoid Co. v. Federal 
Trade Commission (C, C, A, 2d, June 4, 1951) ). 


In determining as legislators whether the vital business of meeting a competi 
tor’s price in good faith ought to be beclouded with these ideas of an iaferred 
presumptive “standard of injury,” it is worth remembering what Judge Lindley 
said in the A. & P. case, where he found a violation of the Sherman Act: 
“I doubt if any judge would assert that he knows exactly what does or 
does not amount to violations of the Robinson-Patmaéan Act in any and all 
instances.” 


TREBLE-DAMAGE SUITS 


Even more important and demanding of the committee’s attention, is the 
treble-damage-suit problem which this change in the law would create. Per 
haps the committee can be persuaded that an expert administrative agency 
may some day come to crystallize in reasonably definitive rules—to which it will 
stick—these fundamental tests as to when selling at different prices is a violation 
of law. It may then become possible for a lawyer to advise a client when he 
may or may not meet a competitor’s price. Perhaps, too, the rules may then 
come to resemble what one commission witness before the committee used as 
an example, a speed limit of 45 miles—rather than a rule equivalent to saying 
that, “If we find you driving on a highway where there are any other cars, we 
always remain free to conclude later that you were driving at a reckless speed.” 

But, aside from what rules an administrative agency may develop for its 
own actions, the important thing is that the Robinson-Patman Act is also en- 
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forced in these private damage suits. Since these inferred probabilities pr 

sumably turn on the facts, it is difficult to foretell what a jury will do. If, as 
ought to be, the Commission’s interpretations of the act are persuasive in thi 
courts, the judge presumably will tell the jury—or simply decide—that simply 
proving two sales at two different prices prima facie means a violation of 1] 

law and any judgment is automatically trebled. In this area the importation 
of this rule of probability of lessening competition or tending to create a monopo] 

will throw an even greater cloud of uncertainty around the good-faith meeting 
of competition. 

For it cannot be overemphasized that the Commission's proposal is that ever 
where good faith is proved by the seller to everyone's satisfaction, he can stil 
be said by the Commission or held in the damage case to have violated the law 
This was called by Mr. Blair of the Commission staff a “compromise.” It can 
hardly be so characterized, 


VERBAL FISSION OF THE STATUTE 


If the committee is remotely persuaded that in adopting the Commission’s 
suggested addition to H. R. 2820, it would be legislating anything definite 
anything certain, anything workable—or anything remotely resembling a legal 
standard of injury, it would be relevant to examine the Commission’s previous 
difficulties of interpretation with the same kind of language now suggested 
Perception of the point that the introduction of the vagueness of inference—as 
a basic qualification of the right to meet competition—completely destroys the 
opportunity to meet a competitor’s price renders the rest of this section merely 
a matter of academic interest. 

For this is not the first time that the difficulties of this same language have 
resulted in an attempted atomic fission of the words of the Robinson-Patman 
Act about effect on competition. In this connection there should be examined the 
Commission’s Statement of Policy of October 12, 1848, on “Geographic Pricing 
Practices.” Indeed, this might be made a part of the present record. 

To dissipate some of the argument about the Cement case, the Commission there 
attempted, once before and in a different way, to divide up the “probable effect 
upon competition” language of the statute. Instead of drawing the line, now 
suggested between injury to a particular competitor and injury to competition, 
the Commission attempted in its 1948 policy statement to draw a distinction 
between so-called primary level competition and secondary competition. The 
primary level competition is that among competing sellers. Secondary compe 
tition exists among customers of the same seller. In the policy statement the 
Commission suggested that different inferences of probability would apply in 
ach. 

It is difficult to find a lawyer in this field or any businessman who thought 
that these suggested legal bifocals enabled anyone to see anything more clearly 
Where the issues here present not so important to maintain real competition, the 
pursuit of some of these metaphysical ideas on different “inferences of probabil- 
ity” of effect upon competition might be diverting. I invite the committee's con 
sideration of this 1948 policy statement to confirm the point that in dealing with 
the language suggested as an addition the committee would not be dealing with 
actualities but only with shades of inferred probabilities. Vhe point is that 
these ideas confused skilled lawyers—they ought not to be made the test of a 
businessman’s conduct in meeting competition in good faith. 

In its present suggested addition to H. R. 2820, the Commission now offers a 
new way of carving up these inferences of probability about injury to competition 
The bifurcation is now to be made in a different fashion—between the probability 
of an inferred injury to competition and the probability of an inferred injury to a 
competitor. 

With all deference, I have not the vaguest idea of how this language would 
work. 

If by competing you cause your competitor to lose one order, will it make any 
difference how big the order is before it would not be a probable injury to him 
alone but to competition? 

Does the number of people seeking the same order play a part in deciding that 
the probability of injury exists, not to “a particular competitor” but to “a com- 
petitor’? If there are a lot of competitors and much competition, does this 
mean that the right to meet competition diminishes where competition exists? 

In all of this it must be always remembered that the probabilities of lessening 
competition, under the Commission’s proposal, can still be inferred even though 
absolute good faith exists. 
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The net result is that the committee is in reality being asked to qualify the 
good-faith meeting of competition to provide that it either does or does not 
exist—or by inference can be said either to have existed or not to have existed in 
a particular case—whenever the Commission, in the words of Mr. Justice 
Jackson—‘elects to deny its existence.” 

Consequently, I respectfully submit that the compelling reasons which warrant 
enactment of H. R. 2820 cannot be made the basis for confounding the present 
law—at last definitively, and I hope not temporarily, settled by one vote in the 
Indiana case—so as to make the right of a businessman acting in good faith to 
lower his price to meet that of a competitor, a tenuous uncertainty resolvable 
by no one in any specific instance. 


THE SUGGESTION THAT THE RIGHT TO MEET COMPETITION ON GOOD FAITH MAY BE 
USED ONLY DEFENSIVELY 


One of the other suggested additions to H. R. 2820 is predicated on the idea 
that the right to meet competition in good faith should be limited to its exercise 
only to retain an existing customer. This suggestion is sometimes colorfully 
expressed as exercising the right to meet competition “defensively,” rather than 
“aggressively.” Indeed, in the spelling out of the idea there have been some- 
what dramatic references to self-defense in assault or homicide cases. 

It is difficult to believe that the committee can be persuaded by this strange 
concept. No such limitation appears in the text of the statute. Indeed, the 
act refers to a “lower price * * * to any purchaser or purchasers.” There 
is no suggestion in the legislative history that their past commercial relationship 
to the seller was remotely in the mind of Congress; and if the desire to expand 
one’s business, short of monopoly, is still legitimate, sellers often find that, in 
seeking new markets, competitive price reductions are necessary. 

Moreover, this limitation may raise as many questions as the decision answers. 
Is a customer a man who is currently buying—or anyone who once bought? 
Is a customer for one product also a customer for another product? Is a pur- 
chaser, initially sold through a jobber, a customer for direct sales? One can hardly 
believe that in his everyday business operations, a seller of goods can deal with 
these intricacies. 

For some, it may be difficult to reconcile the idea of rugged and aggressive 
competition with that of meeting competitive prices only in self-defense to hold 
existing customers. Other sections of this act have been called protective 
tariffs around particular methods of distribution. Is the statute now to be 
amended so as to give one seller a preemptive right to his existing customers— 
a tight little circle which no other seller may invade—by permitting marketing 
conduct with them that is not permitted with those who may be buying from 
others? 

ASSERTED EFFECT ON BASING POINT PRICE-FIXING SYSTEMS 


Among the objections urged against the bill has been the constant suggestion 
that its enactment would in some undisclosed fashion result in restoring basing 
point price-fixing systems. This suggestion is repeated on page 8 of the Com- 
mission’s statement on the bill. 

It is difficult to believe that this ghost can remotely be raised out of H. R. 2820. 

In the first place, I know of no case in which the Commission has attacked 
multiple basing points in which it did not do so—and I might add with constant 
suecess—on the basis that an agreement existed for the maintenance of the 
system. There are many economists, including most of those who have criticized 
the use of multiple basing points—who insist that absent agreement they could 
not exist. I have long been persuaded that this is sound when one considers 
that these systems usually embody one or more of the elements of using nonbase 
mills, employing only a particular mode of transportation, utilizing common 
freight books, maintaining reporting systems to achieve price identity, and the 
like. 

In the second place, on the suggestion that price identity resulting from con- 
spiracy is difficult to prove one cannot help but be surprised at this asserted 
abdication of function. In the light of the recent Aeifer-Stewart case (340 U. 8S. 
211 (1951)) the famous American Tobacco case (328 U. 8S. 781 (1946)), and the 
Vilgram case (94 F. Supp. 416 (1950)), the burden of proving the existence of a 
price conspiracy is not onerous. 
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Certainly the Department of Justice has experienced little difficulty in doing 
so, and I am confident that where a price-fixing conspiracy exists the Commis 
sion’s staff can ferret it out. 

In short, I cannot believe that H. R. 2820 which enacts the Indiana case 
opinion, in any way qualifies the cement conspiracy decision which it cites with 
approval. 

But if any residual doubt remains on this point, the committee should examine 
the Commission’s own action on August 16, 1951, when it accepted the proposed 
order in its proceeding against the entire steel industry. This proceeding was 
based on the asserted maintenance of a basing-point system by agreed practices 
which the Commission found “have tended to lessen competition, [and] are 
oppressive to the public interest and unfair” under the Federal Trade Commis 
sion Act. Yet in the settlement order which the Commission has accepted, it 
agreed to include provisos which state: 

“The Federal Trade Commission is not considering evidence of uniformity 
of prices or any element thereof of two or more sellers at any destination 01 
destinations alone and without more as showing a violation of law 

“The Federal Trade Commission is not acting to prohibit or interfere with 
delivered pricing or freight absorption as such when innocently and inde 
pendently pursued, regularly or otherwise, with the result of promoting 
competition.” 

Perhaps it is possible to distinguish between the effect of H. R. 2820 and its 
reference to “good faith meeting of competition” and this statement in the Trade 
Commission order. I cannot escape the feeling that the committee will find in 
this steel industry order a comparable effort to impound the same concept of 
individual action in meeting competition in good faith. It seems to me to be 
Commission confirmation of the recent testimony of one Commissioner that it is 
desirable Government policy to encourage as many competitors as possible in any 
market. And I cannot see why the Commission feels that it would have any 
more difficulty in dealing with section 2 of H. R. 2820 than it would with its own 
rule of conduct as set forth in this steel order. 

Consequently, the apprehension that H. R. 2820 could remotely reestablish 
price-fixing basing-point systems can safely be laid at rest. This bill does not 
change the law on price conspiracy. After many years of experience in seeing 
how the Commission handles conspiracy cases, I have very great confidence in 
their ability to ferret out any situation in which one exists even by the most 
tenuous tacit tentacles. 

The Monopoly Subcommittee hardly needs reminding that the paradox will 
still exist that rugged competition may sometimes produce the same kind of price 
identity which could also be produced by conspiracy. But the committee knows, 
as does the Commission, that this phenomenon can obtain only under certain 
market conditions, and that long continued price rigidity has been and always 
will be the starting point for a Commission inquiry. But it is obviously the 
antithesis of price rigidity for sellers to sell at two different prices in the good 
faith meeting of competition. 


PROPOSED DELETION OF SECTION 1 


Wholly apart from the suggested language difficulties in section 1 of H. R. 
2820, I would recommend its deletion. Section 1 proposes an addition to section 
5 of the Federal Trade Commission Act so as to make it clear that the defense of 
meeting competition in good faith will be available in any proceeding brought 
under that statute. Obviously, this proposal cannot be evaluated without con 
sidering the principal text of the law to which it proposes an addition. 

Section 5 of the Federal Trade Commission Act authorizes the issuance of 
a cease-and-desist order against any business practice which the Commission 
determines to be an “unfair method of competition”’—and after amendment by 
the Wheeler-Lee Act any “unfair or deceptive acts or practices in commerce.” 
The failure to obey this kind of order now carries a civil penalty of $5,000 for 
each violation. 

The specific acts and practices which may come to be included within the quoted 
language are not defined. As pointed out on pages 2 and 3 of the Commission's 
statement, quoting the dissenting opinion of Mr. Jutice Brandeis in the Gratz 
case, it is left to the Commission to give them content. I am inclined to agree 
that the majority opinion in that case is no longer law. (Supreme Court opinions, 
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and the rule of law they establish can be eroded—which is a real reason for 
enacting H. R. 2820 now.) 

Very early the Commission assimilated into this Federal Trade Commission 
Act undefined language any violation of the Sherman Act, even though that 
statute Was a separate enactment with separate penalties for its violation. In 
like fashion, there have been some early instances in which violations of see- 
tion 3 of the Clayton Act have been alternatively pleaded by the Commission as 
violations of the Federal Trade Commission Act. 

Many lawyers, including some on the Commission’s staff, have been intrigued 
by the question whether an asserted price discrimination, in violation of the 
Robinson-Patman Act, may not also be administratively proceeded against us 
an unfair method of competition. Indeed, there have been cases in which the 
Commission first charged specific acts as violations of the Robinson-Patinan Act, 
and also charged the collective doing of such acts as an unfair method of 
competition. 

Both subsection (b) of the Robinson-Patman Act as originally enacted—and 
also the language of the proposed subsection (g) in section 2 of this bill—read 
only on proceedings specifically charging violations of the Robinson-Patman Act. 
Technically, as the committee knows, that statute was an amendment of section 2 
of the Clayton Act of October 15, 1914, referred to in the bill. 

The problem to which section 1 appears to have been directed was this: If the 
Commission, in proceeding against the seller whom it believes has unlawfully 
discriminated in price, should charge him—not under the Robinton-Patman Act, 
but under the Federal Trade Commission Act as pursuing an “unfair method of 
competition’”—how can there be assurance that the defense of meeting competi 
tion in good faith would still be available? For maniilestly it would not elimi- 
nate confusion or restore confidence to have the meeting of competition in good 
faith as a defense under the Robinson-Patman Act, and still leave it to be assailed 
in this other direction. 

In response the Commission has offered two suggestions: The first is to add 
to section 1 an exception excluding “any monopolistic, oppressive, deceptive, or 
fraudulent practice.” 1 doubt whether the committee will want to pursue this 
avenue. As I shall indicate below, I think it is unnecessary. But more im 
portant, this is some of the new language which President Truman in his veto 
message on 8S. 1008 indicated might confuse the law: preferably it should not 
becloud the single issue of meeting competition in good faith with which we are 
now dealing. 

On the other hand, the Commission’s second response to the intent of section 1 
is contained on pages 9 and 10 of its statement. Here the Commission has as 
sured the committee that—both as a matter of its intention and as a matter of 
law—if it proceeded aguinst a seller on a charge of price discrimination, “any 
defense provided in the Clayton Act * * * must likewise be available to 
one charged with a discrimination under it * * * or the Federal Trade 
Commission Act.” In the light of this statement, it would appear that ihe 
apprehension to which section 1 is directed has been eliminated. Hence, on the 
basis of this Commission assurance, there appears to be little need for section 1 
of H. R. 2820. 

I hope that these comments about H. R. 2820 will prove useful to the com- 
mittee in its consideration of the bill. In response to your invitation, I am 
offering them wholly in an individual capacity. Whatever colorful expressions 
have been employed in this letter have been used solely to achieve lucidity and 
attempted clarification of what is an unfortunately intricate statutory struc- 
ture, 

While differences as to legal theory, statutory interpretation, or the likely 
result of a particular administrative policy may exist between the writer and 
the Commission lawyers, I am contident that the committee will know, as do 
those lawyers, that I have the highest respect for their personal competence, 
their capacity and Zeal as public servants, and their devotion to the ultimate 
objective of maintaining free competition. Most of them, I believe, share my 
view that hard analysis and forthright debate, as afforded by the hearings of 
your committee, can do much to achieve that objective 

Thank you again for your invitation to appear and the courtesies of your 
staff in arranging for this mode of completing my testimony. 

Very truly yours, 
H. THoMaS AUSTERN. 
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CHAMBER OF COMMERCE OF THE UNITED STATES OF AMERICA, 
Washington, D. C., July 13, 1951. 
Hon. EMANUEL CELL ER, 
Chairman, Judiciary Committee, 
House of Representatives, Washington, D. C. 

Dear Mr. Cetiter: The Chamber of Commerce of the United States strongly 
urges enactment of the principles of H. R. 2820, the so-called delivered pricing 
bill. 

Such action would be a major step toward dispelling confusion which has 
long existed as to the right of sellers to quote a delivered price, or to absorb 
freight to meet competition, by writing into the pertinent statutes the prin 
ciples set forth in the opinion of the Supreme Court in Standard Oil Co. v. Fed 
eral Trade Commission (240 U.S. 251). 


» 


In that opinion, the Court rejected a construction of section 2 (b) of the 
Robinson-Patman Act long followed by the Federal Trade Commission. The 
Commission had held that a seller could not defend a charge of price discrimina- 
tion by showing that his lower price was mfide to mect the equally lower price 
of a competitor, if the Commission found that the seller’s lower price had an 


adverse effect upon competition. 

By holding that “meeting competition in good faith” does constitute a com 
plete defense to a charge of price discrimination, this opinion is of major sig- 
nificance to sellers who must absorb all or some part of freight costs if their 
area of competition is not to be restricted geographically. 

This interpretation of the Supreme Court, of course, has the effect of law. 
But it is possible, however, that it might be subject to a reversal or modification 
as the result of subsequent opinions of the Court. Because of its broad applica- 
tion to business pricing practices designed to maintain competition, the hazard 
of such reversal or modification should be removed by amending present statutes, 
By so doing, Congress will give business assurance that it can Operate in com- 
pliance with and reliance upon this sound holding. 

Another compelling reason for enactment of this bill is that the opinion in the 
Standard Oil case dealt only with the Robinson-Patman Act. This leaves open 
the question as to whether such a defense is available under the Federal Trade 
Commission Act. Since orders of the Commission holding delivered pricing and 
freight-absorption practices invalid have been promulgated under both laws, 
it is vital that no doubt be left as to the availability of this defense under either 
of them. 

I am attaching a brief memo which presents the official attitude of the Chamber 
of Commerce of the United States, as well as additional comments on the issues 
involved. I would appreciate it if you would make both this letter and the 
attachment a part of the record of this hearing on H. R. 2820. 

Cordially yours, 
CLARENCE R. MILEs. 


ADDITIONAL CHAMBER VIEWS ON H. R. 2820 


On three occasions the membership of the national chamber has voiced strong 
support of legislation to clarify the legality of delivered pricing and freight 
absorption practices. 

A policy declaration, adopted overwhelmingly on February 14, 1949, by a 
membership referendum, stated, in part: 

“It is in the public interest to enact legislation to make certain that a seller 
in one locality is free to compete with sellers everywhere despite different delivery 
costs, and that in order so to compete the seller is permitted to absorb or equalize 
transportation costs. 

“Any legislation to such ends should be designed so as to preserve the funda 
mental safeguards of the antitrust laws.” 

At the chamber’s annual meeting in May 1949, the chamber members, referring 
to the prior referendum, unanimously stated that action by Congress had become 
imperative, and that remedial legislation should be enacted promptly. 

“Such legislation,” they declared, “should assure to sellers that, in the absence 
of a conspiracy, combination, or illegal agreement to fix prices, they may sell at 
delivered prices, and may compete with other sellers located closer to prospective 
customers by equalizing transportation costs or by absorbing part or all of such 
transportation costs, in order to have a competitive price.’ 

On the basis of these statements, the chamber in the EFighty-first Congress 
urged enactment of S. 1008, which, after approval by a substantial majority in 
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both Houses of Congress, was vetoed by the President on June 16, 1950. The 
principal reason given for that veto was that this bill was subject to varying 
nterpretations and that it would be “impossible to predict the direction which 
future court decisions would take.” 

We believe that this criticism was not justified, particularly in view of the 
exhaustive studies by congressional committees and detailed floor discussions 
which preceded its enactment. It is obvious that such an objection could not be 
expressed to H. R. 2820, which is a simple, clear-cut affirmation of a judicial 
interpretation of a provision in existing law. 

Retlecting the interest of the chamber’s membership in fundamental revisions 
of the antitrust and trade laws to meet problems similar to that toward which 
H. R. 2820 is directed, a comprehensive declaration with respect to needed changes 
in these laws was adopted at the annual meeting in May 1950. 

This declaration emphasized the need for sound measures which would “mini 
mize confusion and uncertainties which now perplex many businesses, and which 
impose undue difficulties upon the day-to-day conduct of individual business enter 
prise.” 

Among desirable specific means to this end, it Was urged that provisions should 
be made for (1) the giving of proper weight to the realities of the business world 
and of practical business operations in connection with the determination of 
antitrust and trade law issues; and (2) providing greater specificity in the 
language of the antitrust and trade laws. 

By recognizing through specific amendment of the applicable laws, the prin- 
ciple that a seller should not be foreclosed from meeting competition in a lawful 
manner, H. R, 2820 conforms to the desirable aims endorsed by the chamber’s 
membership. 

AS was pointed out by the Supreme Court in its opinion in the Standard Oil 
case, “the heart of our national economic policy long has been faith in the 
value of competition.” That expression is soundly endorsed by the many busi 
nessmen who have been apprehensive over trends in the interpretation and ap 
plication of the antitrust and trade laws which have suggested that the time 
was imminent when these laws would be so applied as to restrain, rather than 
encourage competition. 

A fundamental principle of the American free-enterprise system has always 
been that anyone who has goods to sell may take those goods to any market he 
selects and there set his own price. Freedom so to compete is especially essen 
tial to smaller business establishments which wish to broaden their markets, 
thereby securing a larger and steadier volume of orders, with consequent im 
proved utilization of equipment, more regular employment, and reduced costs 

Inherent in such competitive practices is an avoidance of local or regiona 
monopolies on the part of those concerns which may enjoy a geographical ad- 
vantage, Which would deprive consumers of more price competition. 

The holding in the Stadard Oil case marked the first departure from a trend 
which threatened ultimately to establish a requirement that all selling of goods 
be on an f. o. b. plant basis. A situation had been created where those who buy 
and sell on a delivered-price basis could have no assurance that they would not 
be prosecuted by the Federal Trade Commission for so doing. These persons 
also faced the possibility of being required to defend triple-damage suits brouglit 
under the Clayton Act. 

Lengthy testimony before this and other congressional committees has brought 
out the problems created by judicial acceptance of doctrines inherent in rulings 
of the Federal Trade Commission, such as the tendency to imply illegal con 
spiracies from so-called conscious parallelism of action without regard to the 
actualities of the competitive process * * *, 

In testimony before the Trade Policies Subcommittee of the Senate Interstate 
and Foreign Commerce Committee on February 18, 1949, a witness for the na 
tional chamber also pointed out that the sharp limits placed by the Federal Trade 
Commission upon the right of a seller to essert the defense of meeting competi 
tion was one of the t=wo major problems existing under the Robinson-Patman Act 

The other problem under this act cited by the chamber witness was the ac 
ceptance by the courts of the so-called mill-net definition of price. The defining 
of the term “price” as proposed by H. R. 2820 should put an end to the confusion 
and uncertainty which has prevailed as to the meaning of this term in the 
Robinson-Patman Act, and prevent the mill-net theory from being utilized as 
a means of outlawing delivered pricing, 

“Meeting competition” is the essence of delivered pricing: indeed, this is the 


compelling factor when a seller absorbs some or all of the freight costs to a given 
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delivery point. As the Senate Committee on the Judiciary pointed out on Ap: 
23, 1951, in favorably reporting S. 719, which is similar in purpose to H. R. 2820 

“The demands of a competitive economy require that sellers be permitted 1 
act in good faith to meet a competitor’s lower price to retain present custome! 
They also require that sellers be permitted to do so to compete fairly for t) 
business of new customers. A contrary conclusion would tend to insulate ea 
seller from competition for business of any of his established customers.” 

To follow the construction of the “meeting competition” proviso of the Robi 
son-Patman Act which the Supreme Court has rejected, would be to endorse t) 
concept of “soft competition,” contrary to the fundamental philosophy of t! 
Sherman Act. What it viewed as a tendency in this direction was criticiz 
by the President's Council of Economic Advisers in its third annual report t 
the President in 1948. 

That it does not favor the theory that competition is harmful was indicat: 
clearly by the House Committee on the Judiciary when it said (H. Rept. No. 1422 
SiIst Cong., Ist sess.) : 

“In any competitive economy we cannot avoid injury to some of the compet 
tors. The law does not, and under the free-enterprise system it Cannot, guarant: 
businessinen against loss. That businessmen lose money or even go bankru] 
does not necessarily mean that competition has been injured * * *, We car 
not guarantee competitors against all injury. This can only be accomplishes 
by prohibiting competition.’ 

Since the membership of the national chamber is predominantly made up o 
small-business concerns, we have carefully considered whether H. R. 2820 meet 
the requirement of the 1949 policy declaration referred to above, which, in ad 
vocating remedial legislation to clarify the legal status of delivered pricing 
practices states: 

“any legislation to such ends should be designed so as to preserve the funda 
mental safeguards of the antitrust laws.” 

We believe that TT. R. 2820 adequately prevents the defense of good faith meet 
ing of competition from being used as a means of justifying pricing practices 
which are contrary to the fundamental objectives of the antitrust laws. 

The defense would not be available, in cases under the Federal Trade Com 
mission Act, where a seller’s action in reducing his price was taken pursuant t 
any conspiracy, combination, or agreement in restraint of trade, 

Under this law, as well as under the Robinson-Patman Act, the seller furthe: 
would not be deemed to have acted in good faith if he knew or should have know! 
that the lower price which he met was unlawful, 

Thus, provision is made whereby the Federal Trade Commission retains the 
authority to make a determination, on the basis of the facts existing in any 
specific case, as to whether the seller who asserts a defense of meeting competi 
tion was acting in good faith. It is reasonable to expect that in any proceeding 
where this defense is invoked, the Commission will carefully examine the facts 
to establish the bona fides. Under the circumstances, ample protection is afforded 
against the possibility of opening up any opportunities for illegal or unfair 
competitive practices contrary to the recognized aims of the antitrust and trad 
laws. 


The CHatmMan. We will meet again at the call of the Chair. 
(Whereupon, at 11:55 a. m., a recess was taken subject to the call 
of the Chair.) 
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THURSDAY, SEPTEMBER 13, 1951 

House or REPRESENTATIVES, 

SPECIAL SUBCOMMITTEE ON THE STUDY OI 
POWER OF 


MoNnopoLy 
COMMITTEE OI 


rHi rHE JUDICIARY. 


Washinaton. dD. f. 
The special subcommittee met, pursuant to adjournment, at LO a. m., 
in room 346, Old House Office Building, Hon. Emanuel Celler (chair- 
man) presiding. 


Present: Representatives Celler, Bryson, Willis, Rogers, Keating 
and Goodwin. 


Also present: E. Ernest Goldstein, general counsel to the subcom- 
mittee : John Paul Stevens, associate counsel, representing the minor- 
itv: and C. Murray Bernhardt, administrative counsel. 

The Cuarrman. The subcommittee will come to order. We are 
resuming hearings on H. R. 2820 and companion bills. Our first wit- 
ness this morning is Mr. Raoul Berger, who is an 
Washington, D.C. 


attorney from 


Will you state your hame and your affiliation to the stenographer, 
please, Mr. Berger ¢ 


STATEMENT OF RAOUL BERGER, ESQ., WASHINGTON, D. C. 

Mr. Berger. My name is Raoul Berger. 1 am an attorney engaged 
in the practice of law in Washington, and I appear here in response 
to your kind invitation. 


Let me express ny thanks for your courtesy) fo. 
Invitation. 


extending tliat 
| believe ri self to be complete] 


(lisinterested. So far as I 
Mr. Chairman, no client of mine has an interest in this bill. 
tainly no client of mine in some 1S months has consulted me abou 
impact of the Robinson-Patman Act on his interests, and I have not 


know, 


nbout the 
been retained to appear before you. 
Let mie explain why | ania protagon t of section 


Z of the bill. 
Krom time to time, I have devoted nay self to some scholarly task, and 
! have published articles, almost one a year, 1 


ill sorts of fields. I 
became attracted to the controversy respecting the Standard Oil case 
and, in consequence of considerable research, publish La 
August of 1949 devoted to the problem before vou 


eo IN & 


irticle 
I ° namely, the eX 
emption conferred by section 2 (b) of the Robinson-Patman Act for 
meeting competition in coo faith. 
The CHarrMAn. Pardon me, before you go ahead 
you are opposed to section 2 of the bill/ 
Mr. Bercer. No. 


lam a protagonist. 
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The CuarrmMan. Oh, pro? 

Mr. Bercer. Yes, pro. 

The CuatrMan. | thought you said “an.” 

Mr. Berger. No; pro. And I became a protagonist in the cours: 
of research which resulted in the publication of an article which you 
committee reprinted in its hearings about a year ago. 

Now, to complete the record, I should say that in response to thi 
publication of that article, 1 was retained to file an amicus brief i 
the Supreme Court on the Standard Oil case, and let me repeat, since 
then I have not been retained by anybody to do anything about the 
Robinson-Patman Act. I stress that because should you find my 
analysis faulty, you cannot attribute it to the fact that I am grinding 
anax here. Ihave gone back over my materials and shall give you the 
best analysis that I am capable of. 

Let me hastily say by way of introduction what I have attempted 
to do. As I quickly read through your hearings, I noticed repeated 
controversy about the scope of the Supre me Court decision. Inasmuch 

s I wrote an amicus brief j in that case, and was present, 1 believe 
nae qualified to express an opinion on the scope of the decision. 
Since the proponents of the bill are being accused of going beyond that 
decision, it may be worth while to delineate what was actu: lly decided. 

Second, from time to time there have been accusations that pro- 
ponents of the bill are seeking to repeal the statute. Now, the start- 
ing point of my amendment, it strikes me, is to be sure of what the 
existing statute provides. I wan to address a few remarks to that. 

Finally, I have tried to take account of various objections that were 
made in the Senate minority report and in the course of the hearings 
and I wish briefly to address some remarks to those criticisms. 

Although the Supreme Court adopted the position which I had 
urged in my article and later in my amicus brief, I trust that you will 
acquit me of crying “A Daniel, come to judgment,” if I express my 
firm conviction long after the event, without having any financial ties, 
that the Supreme Court could not have taken a contrary view without 
making hash of the face of the statute. 

In saying that, Iam conscious that there were three dissenters which 
indicates that lawyers will differ. Nevertheless, that is my con 
sidered judgment, both on the basis of research I did before and on the 
basis of study I have done since, in retracing my steps. 

I do not want to bore you with an analysis of the face of the statute. 
As you all know, the first question that a lawyer asks about a statute 
is What the terms provide. That analysis is set forth in great detail 
in my article which you have reprinted in your hearings. The 
Supreme Court, in large measure, I believe accepted that analysis. It 
seems to me irrefutable that the face of the statute, so far as we gather 
from the face of the statute, exhibits an intention to exempt sellers who 
in self-defense meet competition in good faith, even though the con 
sequence Is pr ice discrimination against some other customers. 

If Tam right in this—that the face of the statute required this con 
struction—I believe it absolves the Court of reading its economic 
preferenges into the statute, as was suggested by the minority of the 
Senate committee in its separate report. 

Now, it has been charged that the bill in effect repeals the Robinson 
Patman Act. That charge ignores the fact. first. that the act must 
now be read in the light of what the Supreme Court in the Standard 
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Oil case decided it means. The pending bill, I believe, is, with very 
slight exceptions to which I will address myself, merely declaratory 
of that opinion. It expresses the judicial decision in explicit, statu- 
tory terms. That in my judgment is a far cry from repeal. 

In saying this, however, let me emphasize what I believe the 
Supreme Court decided. The Supreme Court decided in the Standard 
Oil case that a seller who lowered his price to a customer in self- 
defense against the price raid of a competitor had a complete defense 
to a charge of discriminating against his other customers under sec 
tion 2 (b) of the act. That was the issue before the Court—— 

The Cuarrman. The Court said as follows. I think this is the nub 
of the decision, at page 17 of the decision : 

There is, on the other hand, plain language and established practice which 
permit the seller through section 2 (b) to retain a customer by realistically 
meeting in good faith the price offered to that customer without necessarily 
changing the seller's price to his other customers. 

To my mind, that is the nub of the decision. Now, is that not the 
relief that is sought in this bill 4 

Mr. Bercer. That is what I thought, Mr. Chairman, until I read, 
first, a paragraph in the majority report of the Senate, and second, the 
remarks of Mr. Austern in a letter addressed to you. He purports to 
differentiate between so-called defensive competition, to which your 
remark is addressed, and so-called aggressive competition. If you 
will permit, Mr. Chairman—— 

The CuatrmMan. The price must be reduced in good faith. 

Mr. Bercer. That is right. But 1 would go beyond that. The 
quotation which you have read, plus others which I have compiled and 
would like to read to vou later to reinforce what you read, indicate quite 
plainly to my mind that all the Supreme Court had before it and 
all it decided was that a seller could meet a raid on his customers in 
self-defense. If that 1s all your bill has in mind, in my judgment, 
it is plainly declaratory of what the Supreme Court decided. Now, 
good faith is a little different issue. 

The Ciairnman. Then this bill would not be necessary ; or would you 
still think that we should pass the bill ¢ 

Mr. Bereer. There are those who are concerned about the ebb and 
flow of opinion on the Supreme Court. In my own judgment, what 
the Supreme Court decided conforms to what the Congress intended 
the Robinson-Patman Act to mean. But I can understand the anxiety 
of people in the merchandising field to have the matter set at rest. 
I believe what you are doing, really, and I genuinely believe this, Mr. 
Chairman, is passing a clarifying amendment. You are clarifying the 
meaning of an existing statute, 

There are certain criticisms of that point of view to which I will 
address myself down the line. 

The Cuamman. Before you go to that, are you in favor of H. R. 
2820. the House version, as against the Senate version, S. 719 7 

Mr. Bercer. The difference. Mr. Chairman, as I understand it. is 
that the House version contains, mn addition to the senate version, 
which iS in section Yo a section s which deals with the Federal Trade 
Commission Act. And my feeling about that would be to reply on 
what (‘ommissioner Spingarn told you, He told you, SO far us ‘con- 
cerns making it a defense under the Federal Trade (Commission Act, 
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this enactment—section 2—would be in pari materia, and inevitably it 
would be read into the Federal Trade Commission Act. 

I would take one further step. If, in reliance on Mr. Spingarn’s 
representation, you decide to excise section 1, you might state in the 
report that you did so in reliance on his representation and believing 
with him that the Federal Trade Commission Act will be construed 
to afford a defense of good faith. I would think that you could take 
care of that very simply in that way. 

The Cuamman. In other words, you would be willing, if such 
language is inserted in the report, to accept the Senate bill ? 

Mr. Bereer. Yes, sir. And let me say, when you say I would be 
willing, | do not speak here as a protagonist of any interests. I am 
appearing as a sort of technician, as a student, giving you my best 
judgment. I have no immediate personal interest. 

The Cuairman. Just tell us briefly what is added by section 2 of 
the House bill to what the Seante bill provides. 

Mr. Bercer. As I remember the two sections, I could not see that 
there was very much difference. 

Mr. Stevens. Mr. Berger, there is a definition of “price” in the 
House bill that is not in the Senate bill. 

Mr. Bereer. Oh. yes. I want to be absolved of commenting upon 
price, for the simple reason, gentlemen, that I have not found time 
to study the issue of price, and I believe that I can add nothing that 
would be of any value to vour committee. There are those who be- 
lieve it should be cut out and those who want it in. 

[ am just addressing myself to that part of section 2 which sought 
to clarify the Standard O1l opinion. 

Now. it seemed to me that the Senate bill did that. It seemed to me 
that section 2 did that. And apart from price, if I am not mistaken, 
they are identical. Is that not so, Mr. Stevens / 

Mr. Svevens. I believe so. In other words, you are addressing your 
comments to that portion of the bill which would be substantially 
the same as the Senate bill ? 

Mr. Bercer. That is right, sir. 

The CuHamman. Let us state for the recor 
opinion, of the House bill is substantially the 
Section 1 / 

Mr. Wits. Section 2. 

The CHamman. Section 2, except the very end of it, on lines 20, 
21 and 22. under “Definition of price.” That is the difference. That 
wnotin the Sen ite bill. 

Mr. Wicuts. The House bill contains two sections, Mr. Chairman. 
The first section is an amendment to the Federal a race Commission 
Act. That is not im the Senate bill. The second section of our bill. 
the House bill. isan amendment to the Rob nson-Patmat Act. That 
Is substant rally similar to the senate bill. except that 
tence in our bill de fining " pa ice. which is not in t] 

Is that substantially your understanding ¢ 

Mir. Bercer. That is right, sir. 

Mr. Bernuarpr. Mr. Chairman, there was one minor dif 
ference between the Senate bill and that } rion section 2 of the 
House bill which Mr. Willis has just commented on. iat oecurs 


1 


ih the Senate bill Ol) page 2. line ve The words, “in fact” appear In 
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that line, whereas in the House companion bill, those words “in fact” 


are omitted. I do not think that that is consequential 

Mr. Go_psrrern. Mr. Berger, a moment ago you alluded to the dis- 
tinction between “aggressive” and “defensive” meeting of competition, 
and I am not cleay as to whether or not you beheve that H. R. YZSZ0) 
would permit a 


(WoTpess] 


vo ive meeting of competition in rood faith where 
the pl ice 1s lower. 

Mr. DERGER. 1 had not thought that that was contemplated until | 
read the majority report of the Senate. And let me s iv at the outset 
that for the most part, since I am here as a protagonist ot your bill, 
[ am sympathetic to the Senate report. But in the Sen ' report 
there his remark, on page 6 of Senate Report No, 2 


There 1? distinetic between a seller reducing his price 
the equally low ] e of a competitor for the purpose of ¢ 
and his doing so for the purpose of retaining old custome 
. , quire that sellers be permitted te 
price to retain present 
to do se to compete fairly 
conclusion would tend to insulate 


of any of his established customers 


Now, that is a very disarming ana deceptively ~ mpl approag h 
Why should it man, say the protagon sts of that vic wpormnt, he pel 
mitted merely to conipete to retain ir s old ! e ( Why should 


you build a tight little circle about n competitor's customers 4 Why 


should not a seller be able to compete \ gorously\ for new customers 4 


As you gentlemen know, words themselves are very slippery things, 


and oftentimes you have to look beneath the Das purpose 
statute to arrive at an answer. I would like to dire 
question, sir. 

It has been suggested that the phrase 


thorizes the seller to rebut a prima facie case of disc nil 


Ink sectiol 


ing that his lower price “to any purchaser or purch 
food faith to meet an equally low price of a com] 
not only meeting lower price in self-defense, but w1 
rugged and aggressive competition. 


Every one of us sympathizes with the desire for go eres 
sive competition, but those are just emotion-laden 
1 i] ] 


terms. They do 
hot take the piace of an ilvsis. In other words, 


suggested 
one May not only defend against a price raid on 
but may go out to get hew customers of a com petit 
competitor's lowe prices, even though the result 
against a seller’s own customers. And it is suggeste 
tion to defensive « omipet tion appears n the text of 
Is quite true. 

First. let me review the matter in terms of what the S ipre me Cor 


decided in the Standard Oil case. because the eha rial hnas a 
this was at page 202 of the Bureau of National Affairs R 


whether that decision Was limited to defensive ripe t10 . 1 


pilin 


! 
CO 


let me comment on the statute itself. 
Repeatedly the supreme Court phrased the 
of self defense. Thus the Court said. at 95 


respect to—_— 


the actual core 
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that it— 
still consists of the provision that wherever the lawful lower price of a com- 
petitor threatens to deprive the seller of a customer, the seller, to retain that 
customer, may in good faith meet that lower price. Actual competition, at least 
in this elemental form, is thus preserved. 

In footnote 12 on page 213 of 95 Law Edition, the Court called 
attention to the statement by the assistant chief counsel of the Com- 
mission, Walter P. Wooden, that— 


the right of self-defense against competitive price attack is as vital in a com- 
petitive economy as the right of self-defense against personal attack. 


On page 214, the Supreme Court said that— 


Congress did not seek by the Robinson-Patman Act either to abolish competition 
or so radically to curtail it that a seller would have no substantial right of self- 
defense against a price raid by a competitor. For example, if a large customer 
requests a seller to meet a temptingly lower priced offered to him by one of his 
competitors, the seller may well find it essential as a matter of business survival 
to meet that price rather than to lose his customer. 


Finally, on page 215, the Court said that there is— 


plain language and established practice which permit a seller through section 2 
(b) to retain a customer by realistically meeting in good faith the price offered 
to that customer without necessarily changing the seller’s price to its other cus- 
tomers. 

Those quotations make abundantly plain that the Supreme Court 
was satisfied to rest its decision on a need for preserving the right of 
self-defense against customer raids. If, therefore, the present amend- 
ment seeks to permit aggressive competition, it is open to the charge 


made by fama of the bill that it goes beyond the Standard Oil 
0 


decision, of course this committee and the Congress can go beyond the 
Standard Oil decision. 

The Cuamman. Let us put it this way, in reference to your com- 
ment, and also in reference to that portion of the Senate report that 
you read. Let us assume that you have two competitors, X and Y. 

has three accounts, A, B, and C, in certain areas, and Y comes in and 
reduces his price to A, a customer of X. X then goes and reduces his 
price in self-defense. If he reduces og pone to A, he naturally must 
reduce his price to his other customers, B and C. Having reduced his 
price in that particular area to A, B and C, his price then is fixed in 
that area, and he might be able to get new accounts in that area, E, 
F, or L, and in that sense, he would be, what is called by the authors 
of those excerpts that you read, in aggressive competition, would he 
not? Do you understand my example? 

Mr. Bercer. I understand, sir, I believe. He has three customers, 
and he has in self-defense lowered his price to those three customers. 

The Cuatrman. Yes. Now, his price then naturally would be that 
lowered price not only to his three customers, A, B, and C, but to any 
other customers, who want to buy from him would it not? 

Mr. Berger. If he also reduces his price to his other 10 existing 
customers, of course, he can offer that reduced price to new customers, 
because then there is no discrimination whatsoever. 

The CuarrMan. Would it not be unrealistic for him not to offer a 
new lowered price to everybody, all and sundry in that town. 

Mr. Bercer. It may be unrealistic but it happens. I do not want 
to appear a proponent of the Robinson-Patman Act. I have never 
viewed the entire act very sympathetically. But I submit to you, 
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Mr. Chairman, and that is what I next want to address myself to, 

if you wish to register “agressive” competition that is allied to price 

discrimination what you ought to do is to repeal the Robinson-Pat- 

man Act, because the moment, in my judgment—and I hope to spell 

it out to you—that you permit a seller to go out and get new customers 

by reducing his price to one customer and not to his others, you 
ave—— 

The Cuarrman. What do you mean by “going out”? He does not 
have to go out and solicit on the new price. His new price is published. 
Everybody know about it. 

Mr. Bercer. That is right. But he is making that new price to 
some and not to others. Within the definition of the statute that 
is 

Mr. Wiiu1s. That is what the decision permits, Mr. Chairman. 

Mr. Bercer. The decision of the Standard Oil case? 

Mr. Wis. Yes, sir. 

Mr. Bercer. I beg to differ with you, Mr. Congressman. I believe 
the excerpts—— 

er CuHarrMANn. Would that be good faith, if he makes a different 

rice ? 
é Mr. Wiuts. That is exactly what the Supreme Court validated. 
You are not questioning that, are you ? 

Mr. Bercer. I am questioning it in the terms in which 

Mr. Wuu1s. Let me put this question. 

In the Standard Oil Co. of Indiana case, you had a situation 
where—and that is the thing that brought it to light and to litiga- 
tion—the Standard Oil Co. sold to five customers, I think, in a vast 
area, gasoline at a cent and one-half and two cents lower than all the 
other hundreds of customers, and the Supreme Court said, “You can 
continue preferring those five, and you need not lower your prices to 
the other 100.” 

Is that not the case ? 

Mr. Bercer. But let us add 

Mr. Wuuls. I say, is that not the case ¢ 

Mr. Bercer. No. 

Mr. Wiis. What is the case? 

Mr. Bercer. You overlooked, if you will indulge me, one very im- 
portant additional factor, that Standard Oil was making that low 
price in self-defense to meet a competitor’s offer. 

Mr. Wuuis. I know that. 

Mr. Bercer. That is the core of the opinion. Do not overlook that. 
That is the pea under the three shells. 

Mr. Wuu1s. Very well. Let me ask you this question. I know that 
the reason why the Supreme Court said it was permissible for the 
Standard Oil of Indiana to prefer some was because in so doing they 
were meeting an equally low price of a competitor. 

Mr. Bercer. In self-defense. 

Mr. Wuuts. In self-defense. 

Mr. Bereerr. All right. 

Mr. Wri11s. But now that the decision is rendered, it does not say 
that the Standard Oil Co. of Indiana must lower the price to hun- 
dreds of others. 

Mr. Bercer. Of its existing customers ? 

Mr. Wituis. That is right. 
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Mr. Bercrr. Certainly not. And the reason it did not do that was 
because, as the excerpts that I have read underscore—it said 

The Cuarrman. It is true that the decision does not require Stand- 
ard Oil or any other company to reduce its price to all its customers, 
but I am addressing myself to what the witness spoke of as aggressive 
competition. If he wanted to, he could reduce his price in that down 
to everybody and thereby might aggressively get new accounts. 

Mr. Bercer. Only if he reduced it to existing customers as well. 
If he did not, you have price discrimination. 

The CHArrMAn. I say, he reduces it to A, B, and C, because his 
competitor is trying to get that business away from him. 

Mr. Bercer. Right. 

The Cuatmrman. Now, he goes to D, E, and F, and reduces his price 
to them and makes it equal to the price at which he sells to A, B, 
and C, 

Mr. Bercer. Are they new customers or old customers? 

The CHarrman. Those are new customers. 

Mr. Wiis. Both. He can do that if he wants to. 

Mr. Berecer. Yes 

The CHarrMaAN. What is to prevent him from doing that? 

Mr. Bercer. Let us get the problem in focus. We start out with a 
cluster, let us say, of 10 existing customers, and there is a price raid 
on A, B, and C, who are existing customers, and therefore the seller 
reduces the prices to A, B, and C. Then, you have D, E, F, and G, 
and so forth, up to 10. 

The CHarrMan. Yes. 

Mr. Bercer. Now, if he reduces his prices all aiong the line to exist- 
ing customers, we have washed out the problem of price discrimination. 

Mr. Wiurs. Right. 

Mr. Bercer. If, however, he does not reduce the price to the remain- 
ing seven existing customers, but goes out and reduces the price to 
three new customers, he is within the prohibition of discrimination. 
What I want to impress on you, Mr. Chairman, is that if you go 
beyond meeting competition in self defense and say, “Having met 
competition to A, B, and C, now the bars are down, and you can 
continue to discriminate against your existing customers and get. all 
the new customers you want”—if you do that, in my judgment, you 
have repealed the Robinson-Patman Act; and if you will hear me, I 
will tell you why. 

Mr. Gotpsrern. Before you go to that point, Mr. Berger, is it your 
view that the language in section 2 of H. R. 2820 can be read as the 
Senate majority report reads it? In other words, are there any words 
in section 2 which would prohibit a system of aggressive competition 
under the conditions of the bill? 

Mr. Bercer. No. I may say, as I read the hearings, I noticed that 
the protagonist of the bill, Congressman Walter, limited himself to 
defensive competition. A Mr. Searls, who came from Texas to speak 
for the bill, read the Supreme Court opinion and limited himself to 
defensive competition. 

It was not until I read, (1) the Senate report and (2) Mr. Austern’s 
remarks, that I realized that there were protagonists of “aggressive 
competition.” And if you want to bolt that door, you will have to 
do one of two things. You will have to insert a limiting phrase in 
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your present bill, or make it plain by your report that you are only 
thinking, as did the Supreme Court, of defensive competition. 

The Cuatrman. Do you find anything in the Senate bill that justi- 
fies that excerpt that you read from the Senate report ? 

Mr. Bercer. No. The answer to that, Mr. Chairman, however, is 
this, that the language is broad enough to permit of that construction. 
They throw the burden on the people who say: “We don’t want to 
repeal the Robinson-Patman Act.” 

The CuatrmMan. Now, to nail it down, what language would you 
want to insert to prevent so-called aggressive competition ? 

Mr. Bercer. I do not “want” any language. 

The Cuamrman. What language would you sugegst ? 

Mr. Bercer. I am not prepared to suggest language. But I shall 
be happy, if you invite me to do so, to recommend in a letter to you 
the language that could clarify the matter. But again, I ask you to 
give me the opportunity—because I am not a dogmatist—to tell you 
why I have concluded as I have. I want you to weigh my analysis 
and judge for yourself whether it stands up. 

The CHamman. Very well. 

Now, Mr. Berger, we have quite a number of witnesses here this 
morning, and I do not want to cut you off, but I do ask you, however, 
to be as brief as you can, so that other witnesses who have come a 
long distance can go on. 

Mr. Brrcer. Let me say that I have confined myself to about 12 
pages of double-spaced material. 

The Cuarman. Without reading it, give us, in your own words, 
what you have. 

Mr. Bereer. On this particular point 

The CHairman., I have to be fair to the other witnesses appearing 
this morning. 

Mr. Beroer. Cut me off, sir, whenever you like. 

The Cuatrrman. I do not want te cut you off at all. Just give us 
the epitome of your remarks. 

Mr. Bercer. It is idle in assaying the statute to discuss it in terms 
of affording a competitor a preemptive right to his existing customers. 
Analysis must turn on whether it is permitted to discriminate against 
old customers in competing for new. Without doubt, the core of our 
economic philosophy is to encourage the maximum of competition. 
That philosophy was expressed in the anti-trust law which sought 
to preserve competition. 

But you will not understand the Robinson-Patman Act, unless you 
appreciate that it was engrafted on the anti-trust law and in fact 
was a departure from the principle of competition. In essence, it 
was an anti-competitive statute. It was enacted in response to pres- 
sure by middlemen for protection from the over-successful competi- 
tion of the chains. 

Congress believed that price discirmination in favor of the chains 
injured competition by the middleman. I may say, Commissioner 
Spingarn rapidly delineated that before you in his testimony. Roughly 
speaking, Congress made it unlawful to discriminate against some 
customers in favor of one or more customers. 

In short, you have this tree of competition, and you have a graft 
on it, the Robinson-Patman Act which says that you can compete all 
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over the map, but God help you if you discriminate against your 
customers, except—and there you have a little loophole in 2 (b), which 
was for meeting competition in good faith and which does not in 
terms prohibit aggressive competition. But if that loophole is con- 
strued to go beyond the right of self-defense, then it virtually nulli- 
fies the prohibition of price discrimination, And why! Because price 
is the essence of competition. In almost every case, a seller will seek 
to attract new customers by offering a lower price than that of a 
competitor. 

Prior to the Robinson-Patman Act, the seller was free to do so, 

even though it resulted in discrimination against some customers. I 
should say that was prior to the Clayton Act. 
: But the Clayton and Robinson-Patman Acts sought to put an end to 
discrimination. It is no answer, therefore, to say that a seller must 
be left free aggressively to seek new customers and to invade the 
tight little a of a competitor’s customers. He may do so if he 
does not discriminate against his own customers. 

If we read the statute to mean that there can be discrimination 
wherever a seller seeks to compete for new customers, we have effec- 
tively disposed of the prohibition against price discrimination. 

On that score, Mr. Chairman, let me remind you of the words 
uttered by Congressman Utterback on the floor in explaining the bill. 
He said: 


If this proviso were construed to permit the showing of a competing offer as 
an absolute bar to liability for discrimination, then it would nullify the act 
entirely at the very inception of its enforcement, for in nearly every case, mass 
buyers receive similar discriminations from competing sellers of the same 
product. 

Now, what he was addressing himself to was whether a seller has 
a right to retain a customer in the case of a competitor’s illegal offer. 
But if a competitor cannot meet an illegal offer by discrimination, 
how much more true is it that he cannot go out and discriminate 
merely to get new customers ¢ 

I think, gentlemen, if you consider the purpose of the Robinson- 
Patman Act, namely, to put an end to discrimination, if you consider 
that sellers compete by offering lower prices, then if you are going 
under the guise of “unfettered, rugged competition” you permit se!lers 
to compete for new customers regardless of discrimination against 
old customers, you have repealed the Robinson-Patman Act. Let me 
say gratuitously, I do not like the act, if only from the standpoint of 
craftsmanship. But then, people like Senator Douglas and Senator 
Kefauver can say to you quite justly in my opinion—and I am not 
on their side of the fence—“Gentlemen, if you want to repeal the act, 
we dare you to come out on the floor of Congress and debate it as a 
repeal.” 

_ That is all I want to say about aggressive and defensive competi- 
tion. 

The Cuatrman. I take it then that your version is that this bill that 
is now before us, the House bill, has the effect of encouraging what is 
called aggressive competition. If that is so, then you actually nullify 
the Robinson-Patman Act. 

Mr. Bercer. I believe that to be plain beyond peradventure, Mr. 
Chairman. 
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The Cuarmman. And that you would not take the bill as it is, but 
that you would want to insert some remedial clauses that would heal 
that defect ? 

Mr. Bercer, I think that is true, with this slight qualification, that 
I am speaking here as a disinterested adviser, as a legal craftsman. If 
you want to repeal it, fine. Why not say sof Let us repeal it. But 
then let us not do it under the guise of preserving it by a little amend- 
ment to the Robinson-Patman Act. 

Mr. Keatrne. Now, Mr. Berger, would ;» 1 comment on the amend- 
ment which I believe was adopted on the Senate side when this bill 
was before them? 

Mr. Bernuarpr. That amendment was defeated. 

Mr. Kearrne, That amendment offered by Senator Kefauver was 
defeated ? 

Mr. Bernnarpr. Yes. 

Mr. Keattne. Now, would you comment on this bill were it to 
include that amendment ? 

Mr. Bercer. I regret to say that I did not have the opportunity to 
study the Kefauver amendment and would not be able to comment on 
it. 

Mr. Keatrne. I do not have the exact wording before me, but in 
substance, my understanding is that it provided—I guess I had better 
have the wording of it. It is the proviso paragraph. 

Mr. Stevens. That is correct. 

Mr. Gotpsrern. What page is that? 

Mr. Kearine. It is page 13 of the Senate report : 

Provided, however, That unless the effect of the discrimination may be sub- 
stantially to lessen competition or tend to create a monopoly in any line of 
commerce, it shall be a complete defense for a seller to show that his lower 
price or the furnishing of services or facilities to any purchaser or purchasers 
was made in good faith to meet an equally low price of a competitor or the 
services or facilities furnished by a competitor. 

Now, it just seems to me offhand that perhaps that language is in- 
clined to sort of nullify the effect of the entire amendment. 

Mr. Bercer. I am happy, sir, to have you say that. 

Mr. Keatine. But I want to add to that, that I am not all sure that 
something like that is not necessary for the protection of the smaller 
business enterprises. 

Mr. Bercer. What you are really saying is that it nullifies the act, 
but let us go ahead and repeal it. Let us not do that in the guise of an 
amendment. 

Mr. Wiis. No. It fortifies the Robinson-Patman Act. 

Mr. Bereer. I will address myself to that, if you will 

The Carman. Does it not say that you cannot lower your price 
if it destroys competition? That is, you cannot lower your price 
unless done in good faith, and if you do so lower it must be defen- 
sively and not offensively ? 

Mr. Bercer. The key of that amendment is this phrase: “meeting 
competition in good faith shall be a defense, unless the effect of the 
discrimination may be substantially to lessen competition or tend to 
create a monopoly.” That is the guts of that amendment. 

Now, bear in mind, gentlemen, section 2 (a) of the act, that is, the 
prohibitory section, makes a price discrimination unlawful only 
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“where the effect of such discrimination may be substantially to lessen 
competition or tend to create a monopoly.” 

Those are the exact words that are now sought to be put in the 
exemption. In short, there is certain conduct that is prohibited There 
is an exemption from that prohibition, and you would nullify the 
exemption if you put the orohibition back into the exemption. It was 
to relieve from the prohibition that the exemption was designed. 

There is a violation if the conduct substantially lessens competition, 
and it was to relieve from that prohibition that you had the 2 (b) 
section. If there was no prohibited conduct, you did not need an 
exemption. It simply makes nonsense of the exemption to make the 
test of the exemption from the prohibition of 2 (a), the absence of 
conduct that is prohibited. 

In my judgment, I believe that Congressman Keating is quite 
right. The Kefauver amendment would make the exemption com- 
pletely meaningless, and, in effect, repeal the 2 (b) exemption. 

Again I say to you, as a legal craftsman and as a man that has 
helped to draft and construe legislation, I think that good govern- 
ment is served by putting all the cards on the table and saying un- 
equivocally what you have in mind. If what you have in mind is to 
repeal the exemption from the prohibitions of the Robinson-Patman 
Act, repeal it outright. Do not put into something that is supposed 
to exempt from a prohibition of the Robinson-Patman Act, something 
that utterly nullifies it. 

Mr. Bernuarpr. What effect, Mr. Berger, would that amendment 
have on the Supreme Court decision of last January ? 

Mr. Bercer. In my judgment, it would completely reverse it. Now, 
observe, gentlemen: I have been quite even-handed. I cannot view 
with sympathy an effort to make the exemption mean more than it 
was designed for and thereby to repeal the act, namely, by interpolat- 
ing the concept of aggressive competition in § 2 (b). And no more, 
Mr. Congressman Willis, can I view with sympathy an attempt to 
make the entire exemption nugatory by reading into the exemption 
the very conduct that is prohibited. 

If you want to have a blanket prohibition, repeal the exemption. 
If you want to have an exemption, you cannot make the prohibited 
conduct the test of the exemption. If one does not engage in pro- 
hibited conduct he does not need an exemption at all. 

Mr. Stevens. Mr. Berger, just so that it is perfectly clear, are you 
saying about the Kefauver amendment that, in effect, it would come 
down to this: “The defense is available if there is no violation in the 
first instance” ? 

Mr. Bercer. Yes. You do not need a defense if there is no violation, 
because you are outside the act altogether. 

Mr. Stevens. I just wanted to make sure that that was the purport 
of your statement. 

Mr. Bercer. It seems to me that that is so plain. I marvel that 
men who are as gifted as Senator Kefauver and the men on the Com- 
mission can overlook. 

Now, there are a number of other criticisms. There has-been a 
great to-do—and I am going to skip over gobs of what I regarded as 
fairly important 

Mr. Keattnc. May I interrupt there? I am sorry to be late. But 
whom are you representing ? ; 
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Mr. Brercer. Nobody at all. I am here by invitation 

Mr. Bryson. Y ou are not in sympathy with the philosophy of the 
Robinson-Patman Act? 

Mr. Bercer. Personally, I am not. There we get into the question 
of economic and political philosophy. I would love to “chew the fat” 
about that, as we say today, but I am not sure that that is germane. 
But. I think there is one principle that is far more important than 
that. 

I believe in good government. I know how zealously the Congress 
tries in legislating to maintain good government, and I believe ‘that 
the purposes of good: government the Congress ought to make its 
meaning clear beyond peradventure. I do not like it when administra- 
tors seek by indirection to repeal or frustrate a statute. I do not think 
you want to lend yourselves to it, either. You want to know exactly 
what your legislation does. 

If somebody wants to repeal it, debate it in those terms, and then 
you have the whole economic philosophy before you. 

The Cuatrman. Mr. Berger, you have been all over that. Now, I 
must limit you to 3 minutes more, because there are several witnesses 
who have come from out of town, and it is not fair to keep them 
waiting. 

I am going to ask you to conclude. You may put the balance of 
your statement in the record. 

Mr. Bercer. Very good, Mr. Chairman. 

May I just forward it by mail? 

The Cuarrman. Go ahead. I have limited you to 3 minutes. 

Mr. Bercer. Very good, sir. 

Mr. Wits. I want to direct a question. 

The Cuarrman. Very well, go ahead. 

Mr. Wits. I would like to review with you—and it will not take 
more than 5 minutes, if we do not quibble too much about the nice- 
ties of grammar— 

Mr. Bercer. You acquit me of quibbling this morning, I hope. 

Mr. Wits. Pardon me? 

Mr. Bereer. You will acquit me of quibbling this morning? 

Mr. Wuus. Surely. I mean to limit myself from quibbling, as 
well as you. 

Let us see if you and I understand and agree first on what the Rob- 
inson-Patman law, in a few words, prohibits, and what it permits. 

The language of the act as to what it prohibits is simply this: that 
it shall be unlawful to discriminate ‘in price between different pur- 
chasers of commodities of like grade and quality. That is the sub- 
stance of the prohibition; is that not correct ? 

Mr. Bereer. I believe that is so. 

Mr. Wiuts. I was reading from the act itself. 

Now, here following that language is what the act permits. It 
Says : 

Provided, however, that nothing herein contained shall prevent differentials 
which make only due allowance for differences in the cost of manufacture, sale 
or delivery resulting from the differing methods or quantities in such com- 
modities- 
and so on. 

In other words, the act permits discrimination, permits differen- 
tials in price, when those differences result from varying and justi- 
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fiable differences in cost of manufacture, in cost of sale, in cost of de- 
livery, in cost of methods of packing and in quantity sales. It does 
not disrupt that. 

In other words, a seller, a large factory, is permitted to come into 
a community and to give a larger buyer a break, to give him a cheaper 
price when that difference results from quantity sales, cost of sales, 
cost of manufacture, and cost of delivery. That we should keep in 
mind. 

At lot of people have in mind that it is impossible under the Rob- 
inson-Patman Act to discriminate. You are permitted to discrimi- 
nate within those cost differentials. 

That is correct; is it not ¢ 

Mr. Bercer. May I interpolate? 

Mr. Wiis. Yes. 

Mr. Bercer. You are addressing yourself to a proviso in section 
2 (a)? 

Me Wuuis. I am talking about the Robinson-Patman Act as it 
stands on the books now. I am not talking about the amendment yet. 

Mr. Bercer. That is right. That is the act as it stands. That is 
2 (a); is it not? 

Mr. Wiu1s. That is not 2 (a). Under the present act, it is 2— 
period. We are getting into 2 (a) and (b) now. 

Mr. Bercer. I believe there was a 2 (a) and a 2 (b), Mr. Con- 
gressman. 

Mr. Witus. Yes. Well 

Mr. Bercer. And I think you are reading from what was 2 (a). 

Mr. Wis. All right. But it is the substantial provision of the 
Robinson-Patman Act? 

Mr. Bercer. And we are addressing ourselves to what was section 
2 (b). 

Mr. Wi1u1s. Two (b). 

Mr. Bercer. Yes. 

Mr. Wiu1s. Now, the sort of discrimination that the act prohibits 
is a discrimination which goes beyond differentials or allowances be- 
cause of cost, quantity sales, and so on. We agree; do we not? 

Mr. Bercer. Yes. 

Mr. Witu1s. Now, that is perfectly fair; is it not? 

Mr. Bercer. There we get into an area of economic and political 
debate, and there is room for a lot of differences of opinion, and in 
the brief time at our disposal we could not very profitably explore that. 

Mr. Wits. But at least we agree—— 

Mr. Bercer. That is what the act provides. 

Mr. Wixuts. That is what the act provides? 

Mr. Bercer. Fine. 

Mr. Wiis. And what the act forbids is for a seller to come into 
a community and to pick on favored customers and give them, under 
the counter, free goods, discounts, better freight allowance, things 
over, above, and beyond justifiable manufacturing costs, packing 
methods, and quantity sales. And, again, does not the act permit a 
seller to come into a community and, if he wants to undercut his com- 
petitors, he can do it without limit, provided he sells to everybody at 
the same cheaper price? ieee 

Mr. Bercer. That is right. 

















STUDY OF MONOPOLY POWER 167 


Mr. Witu1s. The only thing the act forbids is to pick favored cus- 
tomers without justification and provide under-the-counter discounts, 
and so on, having nothing to do with costs of sales ? 

Mr. Bercer. Subject, of course, to the exemption provided in 
section 2 (b). 

Mr. Wiuuis. Yes; that is correct. 

Now, here is what used to happen prior to the Robinson-Patman 
law. I think that you will agree. At least, here was the disadvantage 
suffered by a small corner grocery store or drugstore as against the 
chain stores. A corner grocery store or drugstore has one little store 
in atown. All his assets are in that store. A chain store might have 
100 stores in 100 towns. He has 1 percent of his assets in that town. 

So, whereas in a price war the chain store has 1 percent of his 
assets at stake, the corner grocer’s store has all its eggs in one basket. 
And it was to prohibit that sort of practice, preference to large 
customers, that the Robinson-Patman law was enacted. Is that not 
true, substantially ? 

Mr. Bercer. Fundamentally, I think that is so. 

Mr. Wuuis. Now, what bothers me is this, and I will be brief. I 
think that the purpose of the bill—I cannot get it out of my mind— 
is to prohibit less and to permit more. Already it is permissible to 
discriminate, because of quantity sales, cost of manufacture, and de- 
livered cost. That is already permitted. 

Now, what else do they want to permit by this bill? Do its pro- 
ponents not want something more than that? Do they not want 
to prohibit less and permit more? 

Mr. Bererr. I cannot agree with you. I believe, and I believe 
this firmly, that this bill is declaratory of what the Congress had 
in mind in 1936. I do not believe this bill goes beyond what the 
Congress understood section 2 (b) to be, and the majority of the 
Supreme Court has so held already. 

I believe that this bill, with very minor exceptions, to which I had 
hoped to address myself, does not write new law. 

Mr. Wuus. All right. Then I will wind this up, because the 
— I want to make now is that this bill goes two steps beyond the 
Supreme Court decision. 

Mr. Bercer. And what are those? 

Mr. Wiis. So that it will be in the record—and I will not examine 
other witnesses, as to this, but I want this to be in the record—I 
want to show that in the Supreme Court decision the factual situa- 
tion was a case where the Supreme Court made it valid, first, for a 
competitor in good faith, in order to retain customers, to meet an 
equally low and lawful price. 

Mr. Berarer. We agree on that completely, sir. 

Mr. Wiiuts. I am glad we do since you are a proponent of the bill. 

Mr. Bercer. I was in the case—— 

Mr. Wuiuis. It will not take more than 1 minute, but I want to 
read various passages. 

On page 1 of the opinion the Supreme Court says: 

The company’s defenses were that * * * (2) its lower price to the jobber 
was justified because made to retain them as customers. 

On page 2 of the pamphlet decision : 


Under the act, the lower price to the jobbers was justified if it was made to 
retain each of them as a customer. 
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On page 4: 

Petitioner placed its reliance upon evidence offered to show that its lower 
price to each jobber was made in order to retain that jobber as a customer. 

On page 5, in the heading of the portion of the decision, headed 
“Point No. 3,” it reads: 

There should be a finding as to whether or not petitioner's price reduction 
was made in good faith to meet a lawful, equally low price of a customer. 

Again, on page 5: 

Petitioner presented evidence tending to prove that its tank-car price was 
made to each jobber in order to retain that jobber as a customer and in good 
faith to meet a lawful and equally low price of a competitor. 

At a footnote on page 6, footnote No. 7: 

The recognition by respondent of Ned’s Auto Supply Co. as a jobber or whole- 
saler was a false recognition given to retain that company’s business. 

On page 9, speaking of a difference between the old Clayton Act 
and paragraph (b) of the Robinson-Patman Act: 

None of these changes, however, cut into the actual core of the defense. That 
still consists of the provision that, whenever a lawful lower price of a com- 
petitor threatens to deprive a seller of a customer, the seller to retain that cus- 
tomer may in good faith meet that lower price. 

On page 11—these are all quotations from the language of the 
Supreme Court itself: 

In the Staley case, supra, most of the Court’s opinion is devoted to the con- 
sideration of the evidence introduced in support of the seller’s defense under 
section 2 (b). The discussion proceeds upon the assumption applicable here 
that if a customer's lower price is a lawful individual price, offered to any of 
the seller’s customers, then the seller is protected under section 2 (b) in mak- 
ing a counter offer provided the seller proves that its counter offer is made to 
meet in good faith its competitor’s equally lawful lower price. 

I have just three more. 

On page 14: 

In addition, there has been widespread understanding that under the Robin- 
son-Patman Act it is a complete defense to a charge of price discrimination for 
a seller to show that its price differential has been made in good faith to meet 
a lawful and equally low price of a competitor. 

And in a footnote on page 14: 

The right of self-defense against competitive price attacks is as vital in a 
competitive economy as the right of self-defense from personal attack. 

On page 15, footnote 13: 

There is also shown in debate as well as in the remarks of this court in the 
Staley case that a competitor’s lower price which may be met by a seller under 
section 2 (b) must be a lawful price. 


On page 17: 

There is, on the other hand, plain language and established practice which 
permit a seller through section 2 (b) to retain the customer by realistically 
meeting in good faith the price offered to that eustomer. 

The CHArrMaN, Please go on and read the rest of that. 

Mr. Wittts (continuing) : 


Without necessarily changing the seller’s price to its other customers. 


The Cuarrman. That is very important. 
Mr. Wituts. That is very important. 
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Finally, here is the conclusion of the court at page 18: 


We may therefore conclude that Congress meant to permit the natural con- 
Sequences to follow the seller’s actually meeting in good faith a lawful and 
equally low price of its competitors. 

So, there is no question in the world that what was before the 
Supreme Court was a situation where it validated and made lawful 
the action of the Standard Oil Co. of Indiana to meet in good faith 
an equally lawful low price of a competitor in order to retain its 
customers. That is spread out 17 times in this decision. 

Mr. Bercer. I would not disagree. 

Mr. Witut1s. But still, in this bill before us, there is no language 
which restricts its application within those limits. It would be per- 
missible under this act, first, to meet—at least, there is no prohibition 
against meeting—an equally unlawful low price, and it would be 
permissible under the act not to retain but to eck: to gain, to obtain, 
and essentially to go forward and get new customers, not in self- 
defense. Those are the two points, and I think that this bill is just 
broadening that exemption beyond anything contemplated in the act. 

Mr. Beroer. I have addressed myself to your second point earlier; 
namely, that if you go beyond self-defense you are broadening the 
scope of the statute. 

1 would like very much to address myself to the first point that you 
just raised. I think that it is one of the most important points before 
you. Let me agree at the outset-—— 

The CHamman. Before you go any further, is is correct, though, 
to say that there is nothing in the act to prevent the meeting of an 
unlawful lower price, because do you not have on page 2, line 16: 

Provided, That a seller shall not be deemed to have acted in good faith if 
he knew or should have known that the lower price or more extensive services 
or facilities which he met were unlawful. 

Mr. Wituts. My answer to that, Mr. Chairman, is that that is the 
negative way of saying it. But it is still permissible to have the 
defense for the seller to show “I was in good faith. I did not know 
about it. I had no reason to know.’ 

Now, to say positively would be to add on page 2, line 14, after the 
word “low,” “to meet the equally low lawful price.” Then you would 
not need the proviso. Face it positively. There is still an oppor- 
tunity under the act for the seller to hide behind good faith and to 
say, “Well, I came forward with evidence to show that I did not know 
and I had no reason to know that it was an unlawful price,” because 
to overcome that showing of good faith, it would be tantamount to 
the Commission’s having to disprove it by showing collusion between 
the seller and his competitor whose price he met. 

That is an indirect way of facing the problem, which is certainly 
not consistent with the Supreme Court’s decision. 

Mr. Bererr. You are getting now into an area of burden of proof. 

Mr. Wuuts. Well—— 

Mr. Bercer. I will not quarrel with you about that. But before 
we get into the burden of proof, I would like to get into the substan- 
tive part of this. 

You see, your committee here has been put between the devil and the 
deep blue sea. There are some who say we want to permit only lawful 
attacks. There are others who say the only fellows we want to knock 
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off are the pirates, the desperadoes. So we have to use a little horse 
sense. 

First, I will say that I agree with you, that all that the Court had 
before it, Mr. Congressman, was a lawful price, without a doubt. 

Mr. Wits. Right. 

Mr. Bercer. Now, this committee has a practical situation. If you 
are going to make the test of the exemption that in every case the 
price of a competitor was lawful, you are putting every seller under 
a dreadful and impossible burden. How can a seller be sure? What 
means of investigation does he have that will assure him in every case 
that the price he is meeting is lawful ? 

I think that your draftsmen here employed the only means possible 
of grappling with the problem, which really involves a definition of 
“good faith.” The concept of “good faith” cannot embrace one who 
neither knew nor had reason to inquire about illegality. 

A man cannot put his hand in front of his eyes and look through 
his five fingers and say, “I couldn’t see that it was unlawful.” If he 
has notice—many laws, as you know, provide for liability if a man 
knew or should have known—he cannot plead “good faith.” If you 
would say to every seller, “You are exempt only if it is later proved 
that the price was lawful, but if it was un awful, you are a violator,” 
what businessman would dare to meet a price? You have to be prac- 
tical about that. 

Now, that addresses itself to your objection, I hope—— 

Mr. Writs. Let me interpose this thought. The point that I wish 
to make is this. I read the Senate debates. I read the Senate report, 
except that I think the Senate report is more frank than some of the 
proponents, and the theme of all of them is “Well, we are only putting 
into the law what the Supreme Court held.” That is the theme of this. 

Mr. Keatrne. Of course, the answer to that is, “Why pass this?” 

Mr. Wits. If it is so, we do not need it. 

Mr. Keating. That is right. 

Mr. Wiis. I so, let us see what they are doing with that Supreme 
Court decision. And I say that they are putting the Robinson- 
Patman law into a box, and they are nailing another nail in the coffin 
of the Robinson-Patman Act. I think you will agree with me. 

Mr. Bercer. No, I do not agree with you, Mr. Congressman. You 
cannot get me into that corral. 

I also want to be absolved of a lack of frankness. I have no reason 


to be anything but frank with you here. I repeatedly emphasize, I 
have no ax to grind. 

Now, just because the Supreme Court had before it only lawful 
price, that does not remove the necessity in legislating for you to look 
one step down the road and say, “What about unlawful prices?” 
You cannot leave a sword of Damocles hanging over the heads of 
people who must act under the statute. You have given them an ex- 
emption. Did you mean it, or were you only joking? Do you want 
them to live under constant peril that if they act on the exemption, 
later on they may be haled before a commission or before a court and 
be told, “Ah, ah, boys, too bad. This was not a lawful price.” You 
need not wait until interminable litigation settles the meaning of 
“good faith.. It is praiseworthy now to articulate the ordinary, 
Poa sense meaning of “good faith.” That is all that the provision 
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This is the time to meet the problem posed by clumsy draftsmanship. 
And I say to you, in common sense, this is not putting coffin nails into 
the coffin of the Robinson-Patman Act. I have earlier commented on 
what I thought might be a coffin nail on both sides of the controversy re- 
specting the Robinson-Patman Act, but this is not a coffin nail. This 
is just an attempt to say in all common sense, to people who have to 
act under a statute, “You are absolved not only if the price is actually 
Jawful but if you have no reason to believe it was unlawful.” 

Although the Court did not have that question before it, I would 
stake my life on it that the Court would so analyze the existing act. 
And I said that in 1949. You will find that I canvassed that question 
in my article. It is no reproach to this committee that it seeks to come 
to grips with the problem. It involves no extension of the philosophy 
of the act and it is not an extension of the act. If you do not have 
such a proviso as you have in this bill, you actually reduce the exemp- 
tion to nothing, just because no businessman would dare to act under 
the danger of being stamped a violator if the price was not lawful. 

Mr. Wiis. I agree with you that we have the power to act. There 
is no question about it. But I agree with you, too, that we should act 
very frankly, and we should spell it out in the bill. 

Now, if the intent is to permit meeting price competition in good 
faith in order to gain new customers, let us say so. 

Mr. Brroer. No. You are shifting 

Mr. Wits. If that is the intent of the bill. 

Mr. Bercer. You are shifting the ground, Mr. Congressman. I 
am not talking about new customers at all. I am talking about the 
necessity of acting under the threat that conduct without fault may 
later be stamped as unlawful. I do not believe your exemption is 
worth a cent if that threat inheres in the exemption. In that case you 
have written the exemption out of the act without saying so. You 
are doing the very thing for which you are rebuking the proponents. 

Mr. Wis. I am opposed to it. 

Mr. Bercer. If we are going to write it out, let us write it out. TI 
think that the bill is koreans honest, when the proviso says that 
a seller shall not be deemed to have acted in good faith if he knew 
or should have known the price he met was unlawful. 

If you want to throw it into the affirmative rather than the negative, 
I hold no brief for one side or the other. But I say to you, without 
that, as a practical matter, you have reduced your exemption to noth- 
ing. 

Now let me add one thing, Mr. Chairman, with reference to the 
heat that beat one over the head and say, “Ha, ha, you make it possible 
to meet a lawful price but you cannot meet that of a pirate.” The 
minority report found it paradoxical that a seller may discriminate to 
meet the lawful price of a competitor while he is forbidden to meet an 
unlawful price. 

You see, that is different from your epagen Mr. Congressman. 
It is suggested that a deadly weapon should be used to repel an attack 
with a deadly weapon. 

Now, such a picture is simple, but misleading. A competitor can 
invoke the aid of the law to protect himself against an unlawful 
price. He would be helpless against “lawful attacks” if he were pre- 
vented from meeting competition, as your chairman noted in the 
course of these hearings. Action against unlawful prices by the 
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Federal Trade Commission rather than a wave of additional unlaw- 
ful prices by those in competition with the wrongdoer is the answer. 

I would like to add one final remark on good faith, and I think 
that can best focus on a remark that was made by Senator Douglas. 
He was quoted in the Washington Post of July 17 as saying: 


If a showing of good faith was an excuse for every violation of law, a man 
walking down a busy street shooting a gun could excuse a murder by saying 
that he didn’t intend to kill anybody. 

Some conduct is so dangerous, to take Senator Douglas’ illustra- 
tion, that the law cannot pause to inquire whether the gunman meant 
well. His conduct was too menacing, regardless of his intentions. 
Bear in mind, many statutory crimes make ‘proof of wilfullness or evil 


motives an essential element of the crime. 

In this light, it is open to Congress to say, and it has said, that self- 
defense in good faith will be exempted from the prohibitions of the 
act. 

One may differ with Senator Douglas and refuse to regard price 
discrimination as so awful that a seller should not be permitted to 
discriminate in self-defense to protect himself against a price raid, 
involving to his “good faith” belief, a “lawful” price. 

Now, I am not going to burden you with additional remarks that 


Thad. I will put them in the form of a letter. 

First, let me apologize, Congressman Willis, if I have spoken with 
more vehemence than perhaps the occasion demands. Second, let me 
say to you, gentlemen, I have admired very much the intelligence and 
grasp of the problem you have exhibited throughout the “hearings. 
Thave read them. T hird, it has been a privilege to appear before you. 

The CaarmMan. Thank you very much, Mr. Berger. You may put 
the rest of your statement in the record. 

(Norre.—The following letter was received from Mr. Berger con- 
taining additional comments :) 

WASHINGTON, D. C., September 14, 1951. 
Re: H. R. 2820. 
Hon, EMANUEL B. CELLER, 
Chairman, House Judiciary Committee, 
House of Representatives, 
Washington, D. C. 

Dear MR. CHAIRMAN: Let me again thank you for the privilege of appearing 
before your valued committee. The remarks that follow are sent in response to 
your kind invitation to complete my statement for the record. 

As I stated at the hearing, the starting point of the amending process should 
be knowledge of what the existing statute provides. -On this score, the face 
of the statute is normally the best evidence of what the Congress intended, pro- 
vided of course that the legislative history does not disclose that the statutory 
language failed to give effect to that intention. 

My analysis of the face of the statute is set forth in an article I published 
in the Illinois Law Review, August 1949, and which was subsequently reprinted 
by your committee. There is no need therefore once more to burden you with it. 
It suffices to say that, in my opinion, the face of section 2 (b) required the con- 
struction placed upon it by the Supreme Court in Standard Oil Co. v. F. T. C. 
(95 L. Ed. 205 (1951) ). 

Though a Supreme Court decision needs no defense at my hands, I take leave 
to comment on the legislative history of the Robinson-Patman Act which is 
most often invoked against the Supreme Court’s interpretation. The levislative 
history which has been pitted against the face of the statute is at ye as the 
Supreme Court justly remarked, “inconclusive” (95 L. Ed. at p. 214, n. 14). Be- 
cause such a great outery has been made about departing from the le gislative 
intention allegedly found in the history of the Robinson-Patman Act, it may be 
useful to dwell for a moment on an oft-cited fragment from a speech by Con- 
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eressman Utterback. Utterback stated that section 2 (b) “does not set up the 
meeting of competition as an absolute bar to a charge of discrimination under 
the bill. It merely permits it to be shown in evidence. This provision is entirely 
procedural. It does not determine substantive rights, liabilites, and duties. 
They are fixed in the other provisions of the bill. It leaves it a question of fact 
to be determined in each case, whether the competition to be met was such as to 
justify the discrimination given, as one lying within the limitations laid down 
by the bill, and whether the way in which the competition was met lies within 
the latitude allowed by the limitations. 

“This procedural provision cannot be construed as a carte blanche exemption 
to violate the bill so long as a competitor can be shown to have violated it first, 
nor so long as that competition cannot be met without the use of oppressive 
discriminations in violation of the obvious intent of the bill. 

“If this proviso were construed to permit the showing of a competing offer 
as an absolute bar to liability for discrimination, then it would nullify the act 
entirely at the very inception of its enforcement, for in nearly every case mass 
buyers receive similar discriminations from competing sellers of the same 
product. One violation of law cannot be permitted to justify another. A dis- 
crimination in violation of this bill is in effect a commercial bribe to lure the 
business of the favored customer away from the competitor, and if one bribe 
were permitted to justify another the bill would be futile to achieve its plainly 
intended purpose.” Cited by Mr. Justice Reed, dissenting, Standard Oil Co. v. 
F.7T.C. (95 L. Ed. 205, 221, n. 14 (1951) ). 

It seems quite plain that Utterback sought to exclude meeting illegal offers 
by a competitor, i. e., offers whereby a competitor discriminated against his own 
customers. If the competitor was illegally discriminating against his own 
customers, if he was violating the law first, there was no “carte blanche exemp- 
tion,” “no absolute defense.” Given a legal offer, the competitor would, however, 
have the section 2 (b) exemption. 

Let me test this by the remainder of Utterback’s statement. Take, for ex- 
ample, Utterback’s reference to the “limitations laid down by the bill.” The 
“limitations” can scarcely mean those imposed by the remainder of section 2, 
for section 2 (b) purports to afford an exemption from the prohibitions of the 
bill, which, for example, are contained in subsections (a) and (3). Conse- 
quently, in defining the scope of section 2 (b), Utterback could not have intended 
the phrase “limitations laid down by the bill” to mean that a sale otherwise 
exempt under section 2 (b) would be unlawful if it contravened the prohibitions 
contained elsewhere in the act. To read those prohibitions into the exemption 
would be to destroy the exemption. 

Nor can be the “latitude allowed by these limitations” refer to the latitude 
permitted by section 2 (a), for, if the seller could show a lower cost of selling 
to the favored purchaser, there would be no need to invoke section 2 (b)’s “meet- 
ing competition” proviso. Similarly, if the lower price did not affect competition, 
a section 2 (a) violation would not be made out. Hence, the “latitude allowed 
by these limitations” would seem to refer to whatever latitude there is in the 
words “good faith attempt to meet an equally low price of a competitor.” Cer- 
tainly, it was the intention of the House to preserve the “meeting competition” 
defense, to “contract” rather than withdraw the “exemption.” This is made 
plain by the original House report on the Patman bill: 

“This proviso represents a contraction of an exemption now contained in sec- 
tion 2 of the Clayton Act which permits discriminations without limit where 
made in good faith to meet competition. It should be noted that, while the seller 
is permitted to meet local competition, it does not permit him to cut local prices 
until his competitor has first offered lower prices, and then he can go no further 
than to meet those prices. If he goes further, he must do so likewise with all 
his other customers or make himself liable to do all of the penalties of the act, 
including treble damages. In other words, the proviso permits the seller to 
meet the price actually previously offered by a local competitor * * *” 
(H. Rept. No, 2287, 74th Cong., 2d sess., p. 16 (1936) ). 

In my judgment, the present bill does not, and the Supreme Court did not, 
depart from the intention of the Congress as exhibited in the legislative history. 
To the contrary the bill is in harmony with the face of section 2 (b) as it stands, 
and it reflects the intention of Congress to the extent that such intention can be 
gleaned from the legislative history. 

This does not mean, as suggested in the minority report of the Senate com- 
mittee, that the “Seventy-fourth Congress labored and brought forth a mouse” 
(p. 5). Prior to section 2 (b), mere proof of competition was a substantive 
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defense without regard either to its legality or its characteristics, whether 
local, Nation-wide, reflected in a bona fide offer to a particular customer, or 
the like. Section 2 (b) narrowed the scdpe of the prior exemption; it checked 
systematic invocation of a competitor’s lower prices; it replaced the ambiguous 
“meeting competition” by “meeting an equally low price of a competitor.” In 
a word, it substituted for a showing of a general system of competition the re- 
quirement that the lower price be one actually offered by a competitor to a cus- 
tomer of the seller. 

Let me now direct your attention to several other criticisms of the bill. The 
Senate minority report, No. 298, emphasizes first that S. 719 “seeks to write into 
law certain dicta in the Standard Oil decision to the effect that a seller has a 
right to discriminate to meet the lawful price of a competitor.” 

These dicta represent no innovattion. The very quotation from the legisla- 
tive history in the minority report (p. 10, note 10) makes that clear: I quote: 

“This procedural provision cannot be construed as a carte blanche exemption 
to violate the bill so long as a competitor can be shown to have violated it 
first. * * * One violation of a law cannot be permitted to justify another. 
As in any case of self-defense, while the attack against which the defense is 
claimed may be shown in evidence, its competency as a bar depends also upon 
whether it was a legal or illegal attack.” 

Utterback’s statement that “’one violation of law cannot be permitted to 
justify another” plainly demonstrates an intention to prevent the meeting of 
illegal price. May I add that this was the construction I put on the matter in 
August 1949 at pages 323 and 324 of my article. The Supreme Court was not 
asked to pass on this question in the Standard Oil case. In this sense the 
bill goes beyond the decision. But the bill merely gives effect to the legislative 
history of the Robinson-Patman Act, earlier quoted, and it accords with common 
sense. 

No discussion of “unlawful” prices would be complete without consideration 
of the proviso “that a seller shall not be deemed to have acted in good faith 
if he knew or should have known that the lower price or more extensive services 
or facilities which he met were in fact unlawful.” 

It has been suggested that this proviso goes beyond the Standard Oi] decision. 
To be sure, the scope of “good faith” was not before the Court. But “good faith” 
is a term of the existing statute, and I believe that the proviso merely articu- 
lates a definition that is implicit in the term. If “good faith” is not so defined, 
the exemption afforded for good-faith conduct would fall lifeless. 

It is unreasonable to construe an exemption in such a way as defeats its 
purpose. We cannot put an impracticable burden upon the seller to compel 
him to ascertain whether the lower price he is to meet was legal or illegal, 
whether that price was a discrimination by the competitor against his other 
customers. No seller would dare to meet a competitor's lower price at the risk 
of guessing wrongly whether the price was lawful. To leave a merchant to 
learn after the event and at his peril that his competitor’s price was unlawful 
would in effect deter invocation of the section 2 (b) exemption and thus nullify 
the exemption. These views are not tailored to fit 8. 719; they were expressed 
in my article in 1949. 

In my judgment, a court would not adopt an unreasonable interpretation of 
the good-faith exemption; it would not impose liability if the seller had no 
reason to believe that the competitor’s price was in fact unlawful. The proviso 
merely articulates what seems to me to be the only rational approach to the 
statutory phrase “good faith.” Is not such articulation preferable to lengthy 
and costly litigation to settle the meaning of the phrase, particularly when 
mercantile reliance on the exemption must be postponed until the meaning is 
so settled? 

The Senate minority report likewise dwelt at length on the vicious practices 
of the nineties when price cutting was employed to drive competitors out of 
business repeated by chain stores during the twenties (pp. 4-5). Apparently the 
report suggests that there is no defense against such practices if section 2 (b) 
stands as construed by the Supreme Court. In my judgment such practices 
could not meet the section 2 (b) test of good faith. As I pointed out in my 
1949 article, Senator O’Mahoney, whose “long fight to protect the free-enterprise 
system by trying to prevent monopolistic practices” is well known (95 Con- 
gressional Record 7208), stated that if price changes were made for the purpose 
of “driving someone out of business, it would be very apparent, in my judg- 
ment, that it would be clearly cognizable under the law” (id. at 7206). Your 
committee can put the matter beyond peradventure by an appropriate statement 
in your report. 
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Let us now test the validity of the Commission’s position by the practical 
consequences that would ensue from application thereof, not in a hypothetical 
case, but in the very Standard Oil case that has been the subject of discussion, 
The Commission challenged the right of Standard Oil to sell its gasoline to its 
four jobber customers in Detroit at less than it sold to its service-station cus- 
tomers in the same area, though Standard Oil maintained that it made the lower 
price to retain the four jobbers as customers and to meet equally low prices 
offered them by competitors. 

Obviously consumers in Detroit could derive little or no benefit from an 
attempt to freeze retail prices. Nor could Detroit retailers benefit from elimi- 
nation of Standard Oil as a supplier of the “price cutting” jobbers who sell at 
retail, for the latter might shift to some other supplier who, because he sold 
only at the wholesale one price, would not be prevented from selling to them 
at Standard’s jobbers price or lower. 

The jobbers, too, were placed under serious disadvantages by the decree eD- 
tered in the court of appeals at the insistence of the Commission, Standard 
was advised to cut off jobbers who did not adhere to its prices (R. 5304) ; hence 
the order of the Court of Appeals contemplated that the jobbers of Standard 
would maintain those prices. Competing jobbers, who purchased from Stan- 
dard’s one-price competitors, would labor under no such disability. They might 
cut prices to their heart’s content and lure away service-station customers from 
Standard’s jobbers. To be sure, Standard’s jobbers might have escaped from 
this restriction by switching to competing suppliers who offered lower prices. 
But thereby they would jettison the good will built up over a long period of 
association with Standard’s brands, and they would be impelled to indulge in 
fresh price cutting in order to induce acceptance of new brands of gasoline, 
And they might thereby lose the customers who had built their business around 
Standard’s brands. The real injury thus inflicted on the jobbers would be 
balanced by no compensating advantage to retailers, for the jobbers would buy 
as cheaply from Standard’s competitors and continue their price cutting. 

Let us finally look at the effect of the order entered by the court of appeals 
on Standard Oil itself. The logic of that order required it to abandon either 
its service-station customers or its jobbers who sell at retail. If it took over 
the business of its jobbers, it was subject to reproach by those who view with 
alarm the expanding reach of big buiness. An alternative would have beeen 
to “police” its customers, and the Court of Appeals suggested that Standard 
cut off price-cutting jobbers. But price fixing is in bad repute, and it is by no 
means clear how far a seller may reject customers who cut prices. 

Under all the circumstances common sense suggests that no practical benefits 
could have ensued in the Standard Oil case to either retailers or consumers; 
that the order pressed upon the Court by the Federal Trade Commission in- 
flicted useless injury on retailing jobbers; and that it might deprive seilers 
such as Standard Oil of a large portion of their business without conferring 
a benefit on either consumers or retailers. 

Under these circumstances it is not surprising that the Supreme Court re- 
jected the arguments of the Commission and that it reaffimed what most of us 
have long taken for granted; namely, that “the heart of our national economic 
policy long has been faith in the value of competition.” (95 L. ed. at 214). As 
the Court declared, there is nothing to show a congressional purpose “to compel 
the seller to choose only between ruinously cutting its prices to all its customers 
to match the price offered to one, or refusing to meet the competition and then 
ruinously raising its prices to its remaining customers to cover increased unit 
costs.” (id. at 215). I believe that this committee should conclude as did the 
Supreme Court in the Standard Oil case that “Congress did not seek by. the 
Robinson-Patman Act either to abolish competition or so radically to curtail 
it that a seller would have no substantial right of self-defense against a price 
raid by a competitor.” (id. at 214-215). 

Let me again thank the members of your committee and yourself for your 
courteous attention. 

Respectfully yours, 
Raout BERGER. 

Mr. Bercer. Very good. 

The Carman. Our next witness is one that has come from a long 
distance, Mr. William D. Snow, National Congress of Petroleum Re- 
tailers, Toledo, Ohio. 


Mr. Snow. 
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How long do you intend to take, Mr. Snow? 

Mr. Snow. About 15 minutes, Mr. Chairman, or less. 

The Cuamman. Is the emphasis on the “more” or the “less” ? 

Mr. Snow. I did not say “more.” I said “or.” It is the difference 
of an “m.” 

The Cuatrman. Very well. 

Will you identify yourself for the record ? 


STATEMENT OF WILLIAM D. SNOW, NATIONAL CONGRESS OF 
PETROLEUM RETAILERS 


Mr. Snow. Mr. Chairman and members of the committee, my name 
is William D. Snow, as the chairman has said, and I represent the 
National Congress of Petroleum Retailers, which is the national trade 
association of service-station operators, having affiliated associations 
in some 35 States and local and State associations. 

Mr. Keatine. Are they both independents and those affiliated with 
the large companies? 

Mr. Snow. Mr. Congressman, we represent the retail service-station 
operators—that is to say, the persons who are engaged in the retail 
distribution of gasoline as such—and we do not represent those who 
are engaged in the retail distribution of gasoline in an integrated 
operation. 

Gasoline is sold in 260,000 service stations. Two hundred and 
twenty-five thousand of those are operated by either lessee dealers or 
dealers who own their own stations or who lease their own stations 
from some private individual. The great majority, however, lease 
their stations from the supplying company, from the oil company, 
from which they buy the product that they sell. The other 35,000 
stations are operated by some type of integrated company, either by a 
big major integrated company which produces and refines and mar- 
kets and wholesales and retails as a market lever through a certain 
number of locations like Standard Oil; others are operated by jobber 
chains or by some other type of integration. 

We represent nonintegrated retailers, the retailers who are per se 
retailers. 

Mr. Stevens. How many members are there in your association, 
Mr. Snow ? 

Mr. Snow. There are 75 affiliated associations, and I cannot give 
you accurate figures as to the total membership of those affiliated 
associations. 

Mr. Stevens. Could you approximate it ? 

Mr. Snow. No, sir; 1 cannot approximate it very accurately. We do 
represent about 80 percent, though, or more of all of the organized 
service station operations in the country, although, of course, there 
are areas where the service-station operators are not affected. 

Mr. Stevens. Is that 80 percent of the 225,000 ? 

Mr. Snow. No, sir; it would not be 80 percent of the 225,000. What 
I mean to say is that we represent 80 percent of the organized service- 
station operators. There are in New Jersey and in New England 
some associations which are not affiliated with the national congress. 
But we are the only national trade association of service-station 
operators. 
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As the Congressman brought up, there is a real diversity of interests 
between our people and the supplying companies. In the supplying 
companies there is a day-to-day grinding adversity of interests. They 
have two means of causing a lot of trouble for their retailers. One is 
to subsidize price competition; and the other is by direct, below-cost 
selling competition, although neither of those circumstances is par- 
ticularly the ground of our objection to this legislation. 

We have two very serious grounds of objection to the proposed 
legislation. Our first grounds of objection to this proposed legislation 
is that the 225,000 independent service-station operators and their 
families and employees are consumers, and that this legislation is 
inflationary. We are opposed to it as consumers, as buyers of con- 
sumer goods, bread tod groceries and appliances and clothing and 
textiles and the other items of consumer goods, the prices of which 
will go up if this legislation is adopted. 

As consumers with a limited income we are particularly opposed to 
inflationary legislation at this time, to legislation which will bring on 
further rises in the general price level. 

Now, the inner economic essence of this proposed legislation is 
rather simple, in spite of the discussion about 2 (a) and 2 (b), and 
whether 2 (b) is procedural, and the other matters which I would 
like to submit a statement on rather more fully. But the inner eco- 
nomic essence of this legislation is very simple. The inner economic 
essence of the proposed legislation is simply that it permits a seller— 
it permits a seller to maintain a general price structure which is above, 
and beyond and independent of the competitive price inducements 
which that seller employs in special circumstances. That is the inner 
economic essence of what this legislation does. 

It says that a seller may maintain a general price structure separate 
and apart, higher, above, and beyond and independent of the special 
price inducements which it may extend in a particular competitive 
situation. 

Now, there is something very mysterious about the application and 
meaning of this principle. A general price structure which may be 
maintained above and beyond and independent of special competitive 
price inducements which were given in special circumstances—such a 
general price structure, being noncompetitive, becomes what the 
economists call a monopoly-type price structure, and the general level 
of prices under a monopoly-type price structure makes the price of 
all units the price of the controlled median unit as opposed to the 
general level of prices under a competitive price structure where the 
price of the marginal units becomes the price of all. 

If we allow sellers, especially large sellers, to maintain general 
price structures which are not keyed and not tied into the competitive 
advantages, to the competitive incentives, which they must extend in 
special circumstances, we enable and permit a general price structure 
without any incentive whatever toward a lowering competitive ad- 
vantage. 

The purpose of the Robinson-Patman Act, from its legislative his- 
tory, seems to have been, in addition to the protectioa of small busi- 
ness, also the protection of consumers, that the consumers as pur- 
chasers of commodities sold throughout large areas should gain the 
advantage in lower prices everywhere, of the lower prices which might 
be adopted in a angle area to promote business. 
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It was thus a type of legislation which was beneficial to consumers 
in lower prices as well as to small business in protecting small business 
against price raids. 

As consumers, service-station operators are interested in your reject- 
ing a type of legislation which* facilitates the establishment of 
monopoly price structures. We want general price structures to be 
competitive. We do not believe that a seller, however large, should 
have the privilege of establishing a general price structure, one gen- 
eral price structure, which is independent of the competitive price 
incentives which he proposes to extend in special circumstances. 

To illustrate, in the Standard Detroit case, if Standard of Indiana 
could afford to extend a price inducement to one customer, to Ned’s 
Auto Stores, or Ned’s Service Supply, if Standard could afford to 
extend and could be competitive in that instance, then we believe that 
in the interest of the consuming public Standard should be competi- 
tive across the board and Standard should not be permitted to main- 
tain one general price structure with which to gouge the public and 
another special price incentive with which to ruin its competitors. 

That is a double-edged sword. Price discrimination of this type is 
a double-edged sword. It means a high general price structure, free 
and independent to gouge the consumers who can ill afford to be 
gouged at this time; and every man, every Member of the Senate, who 
voted for this type of legislation voted for price rises. 

And I do not mean by that the eventual price rises which come when 
-monopoly destroys small business. I mean present price increases 
here and now, based on the freedom to maintain and advance general 
price structures which do not have to be competitive. 

General price structures are brought down when they are competi- 
tive. The only incentive to big business to bring down its general 
price structures is that it is in competition with small business which, 
unit for unit, is more efficient. If big business does not have to reduce 
its general price structures in order to be competitive with small 
business, it can crush small business with special price inducements at 
the very same time that it is gouging the consumers with high prices 
under its general independent, far and away, separate price structure. 

Our first objection to this legislation is that in its economic essence 
it takes away the competitive nature of general price structures. It 
limits competitive pricing to special instances and frees the general 
price structure from the competitiveness of economic survival. It 
means, therefore, monopoly-type pricing, that is to say, general price 
structures, independent of competitive inducements—monopoly-type 
pricing, of course, reaching the controlled median unit level rather 
than the marginal unit price level of competitive pricing methods. 

Mr. Stevens. Mr. Snow, how are you able to assume that in fixing 
the general level of prices, there will be no competition ? 

Mr. Snow. It is not necessary. The only thing that makes competi- 
tion is the necessity of competition. If Standard of Indiana can 
defeat a Michigan refinery in Ned’s auto store alone, it does not have 
to extend. It is not necessary for it. Unless it is necessary legally, 
it is not necessary economically. Sixty or seventy percent of its 
retail outlets in the Detroit area were already tied up on lease, on 
dealer agreement. They could not buy their gasoline anywhere else 
anyway. They had to pay to Standard the price that Standard main- 
tained. 
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Unless Standard, in order to be competitive with the independent 
Michigan refinery, has to reduce its gasoline price to other Michigan 
retailers, it will never reduce its price to other Michigan retailers. 

The thing that brings the prices down is the necessity of maintain- 
ing a one-price structure. 

Mr. Stevens. It could fix any price it wanted to for all the rest 
of the retailers? 

Mr. Snow. They can fix any price they wanted to. These retailers 
contractually had to buy from Standard; and, of course, even where 
that situation does not exist, as you know, a particular marketer will 
dominate a particular marketing area. He dominates that because 
of his particular position in that area, whatever he is selling, whether 
it is building materials or petroleum products. Whatever he is selling, 
he establishes a dominance in a particular marketing area. 

Now, then, the only hope of getting lowered prices in that market- 
ing area is the fact that he has to be competitive in some other market- 
ing area, and the Robinson-Patman Act makes him lower his prices 
across the board. 

The Cxarmman. Would you say that the objections leveled against 
this bill should also be leveled against the Supreme Court decision ? 

Mr. Snow. Yes; I would say that very emphatically, Congressman. 
There was, as you probably know—and I will submit some general 
statement on it—some rather interesting rises in the general price 
structure immediately following the Supreme Court decision. I will 
say that the criticism of this bill, however, and the complaint against 
it, goes a great deal further than the Supreme Court. After all, the 
Supreme Court decision is a great deal more limited than this legisla- 
tion. The Supreme Court decision actually only refers to section 
2 (b). It was on a complaint involving the Federal Trade Commis- 
sion. It only decides the matter, actually, of hearings before the 
Federal Trade Commission, the defenses which the Federal Trade 
Commission must honor. 

But section 2 (a) of the act creates rights and remedies which go 
beyond that, and other actions. There are treble-damage actions; 
there are actions by the district attorney. Those are not touched. 
The Supreme Court decision did not decide that. 

Moreover, I would say that this proposed legislation goes a great 
deal further. The Congressman, of course, stated the other situa- 
tions in which it does. This legislation goes a great deal further than 
the Supreme Court decision, because it goes further in time; it goes 
further in depth. 

After all, the Supreme Court is not frozen with fatalism. In its 
long record and annals of firm, unflinching Ns there have been 
some gracefully executed somersaults, and if the Supreme Court were 
frozen with fatalism, I would be paralyzed with pessimism, but the 
Supreme Court is a dynamic institution. It has the power to — 
forward, and these gracefully executed somersaults are things whic 
conservatives as well as liberals can take pleasure and satisfaction 
in, that it is a dynamic change. 

Now, you are going to give it a congressional crutch, or worse, a 
congressional strait-jacket, as much as to say you people cannot be 
trusted with your own decision. We are going to take it away from 
you and put it in a strait-jacket. 
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Mr. Stevens. You say that one of the virtues of the Supreme Court 
is that it often reverses itself? 

Mr. Snow. I guess those were not quite my words, but I guess that 
is one of the inherent elements in the strength of our system, that law 
is a living thing. It is not the dead hand of the past. It is not the dull, 
lumbering, stiff-jointed thing all of the time. Sometimes, there is the 
fire of change. And certainly there is a firm, unflinching policy in 
law, punctuated by amplification and distinction and differentiation, 
which is the process of growth. 

The CuamrmMan, Justice Frankfurter and Justice Jackson certainly 
would not agree with you on that. 

Mr. Snow. That is no disrespect to them, because I respect them 
very highly. But I do rejoice, as I think we must all, and I think they 
would, too, in the fact that the Supreme Court, with the body of our 
law, has been growing. If you were asking me, as you did: Do I think 
that the Supreme Court was wrong? Yes; I think that the Supreme 
Court was wrong. I think that the Supreme Court produced a system 
at a time when we could ill afford to pay higher prices. They simply 
freed the general price structure of big business from the necessity 
of being competitive. 

Now, however, one of those five judges might change his mind. But 
this legislation may put them in a strait-jacket so that they cannot. 
Also, of course, they decided one case, the Federal Trade Commission 
case, and we still can bring triple damages and test the question out 
on whether or not their decision on 2 (b) will be treated as a limitation 
on the prohibitions in 2 (a). 

Now, then, first—I am having a hard time—so imposed limitations 
on time are the worst. But our first objection is that this legislation is 
inflationary. It means that big business, protected by this exemption, 

srotected by this relief, may have a general price structure with one 
Coad to gouge the consumers and then a discriminatory, competitive 
incentive price structure on the other hand to be used in special cases. 

Our second objection to it is that it is detrimental to small business. 

Now, one member of your committee said to me when I was describing 
this legislation, that price discrimination is the ruination of inde- 
pendent service-station oe A few service-station operators are 
trying to buy their own locations. They get a good site. They get a 
few payments on their mortgage. They put their life savings into 
the corner. They develop a gasoline outlet. The market looks pretty 
good. 

So, Standard Oil of Indiana, under the strength of this decision and 
this proposed legislation, can subsidize another retailer across the 
street with a 2-cent or 3-cent rebate, or reduction in price, and the 
gasoline margin drops. The market drops; the margin drops for a 
few days, or a few weeks, or as long as is necessary, and the retail price 
drops below the wholesale price. How long is it before Standard Oil 
can buy those locations for the price of the mortgage ? 

I wish we had time for me to tell you the 25,000 service-station loca- 
tions that have been bought back across the country from independent 
service-station operators. : 

The Cuatrman. Mr. Snow, would you say that this bill, if enacted, 
would start that chain of events that you have indicated ? 

Mr. Snow. I did not hear you, Congressman. 
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The CuHamman. Would you say that this bill, if enacted, would 
start that chain of events that you have enumerated ? 

Mr. Snow. I would say that this bill, if enacted, will assist that 
chain of events. The major oil company, which has the privilege of 
discriminating in price against its independent retailers, by selling 
to one retailer for less, can start a dislocation, a market dislocation, 
in that area. It can raise the wholesale price to its own dealers, to its 
regular dealers. Its general price structure can go up, gouge the public 
more, while the special price advantage, the special price incentive, 
on one dealer is increased, and the price that that dealer charges is 
reduced, and the cost to that frequently collusive outlet is reduced, 
and the dealers who are caught in the pinch try to survive. They 
reduce their prices. They miss their payments. That chain of events 
is assisted by this type of legislation, because it makes two prices. 

It means that there can be a competitive price incentive to one re- 
tailer while the general price structure is maintained high for the 
others. It is a wonderful system to gouge the public and crush the 
competitors at once. 

Mr. Rogers. May I ask a question here? 

Mr. Snow. Yes, sir. 

Mr. Rocerrs. Is there anything to prohibit that same process from 
going into force and effect under the Supreme Court decision ? 

Mr. Snow. I think that the Supreme Court decision assists that 
process very much. The facts in the case, of course, are pretty much 
those which I have quoted; a 2-cent differential in the Detroit area. 
Their margin was about 5 cents. So it did not take quite all of it. 
But there is nothing in the Supreme Court decision itself, perhaps, 
which said that if they dropped the price 5 cents, it would not still 
be all right. 

Mr. Rocers. In other words, if the big company is in a particular 
area and it felt that it is necessary to beat competition, then under the 
Supreme Court decision it could go ahead and accomplish the things 
that you are talking about ; is that your idea? 

Mr. Snow. He might be able to. Maybe the Supreme Court will 
have another look at the ruin which is enacted by that decision, 
however. 

Mr. Wits. May I suggest this thought at this point? The Su- 
preme Court decision, at least within the facts presented, restricts 
itself to a situation where a lawful price was being met to retain 
customers. Now, this bill, in my opinion—and I do not think there 
is any question about it—would permit meeting an unlawful price, 
which is just price leadership—that is all it is—follow the leader, 
although the leader is unlawful—in order to gain and obtain new 
customers, 

Now, I pointed out awhile ago that the Robinson-Patman Act 
merely permitted—and I am for it—the Standard Oil Co. going into 
any town and undercutting the Texas Co. and the Gulf Refining Co., 
and all the others, as much as they pleased, provided they accorded 
the same price to every filling station in that town. 

But let me read this sentence from the Supreme Court decision. 
What they did was going beyond justifiable cost of delivery or quan- 
tity sales. Here is what the Supreme Court said, at page 3. 

While the cost of petitioner’s sales and deliveries of gasoline to each of these 
four “jobbers” is no doubt less, per gallon, than the cost of its sales and de- 
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liveries of like gasoline to its service-station customers in the same area, there 
is no finding that such difference accounts for the entire reduction in price 
made by petitioner to these “jobbers” and we proceed on the assumption that 
it does not entirely account for that difference. 

In other words, here was a special price, not based on quantity 
sales, not based on anything except a deliberate preference, a lower 
price, to favored customers, which the ——— Court validated, with 
two conditions: (1) That in doing so, they were meeting at least a 
lawful price and (2) at least they were doing that out of self-protec- 
tion to retain customers. 

This bill would permit them to give special prices not accounted 
for by quantity sales, or any such considerations, special prices 

nted to favored customers to meet an unlawful price leader in 
order to fetch new customers. 

That is what it amounts to. 

Mr. Snow. Just to agree with that, the fact that the Supreme Court 
decision is bad, which we think it is, or is a little bit bad, is no reason 
for making it worse by fresh legislation. From our standpoint, the 
Supreme Court decision is bad. 

Mr. Rogers. May I interrupt with a question ? 

Mr. Snow. Yes, Congressman. 

Mr. Rocers. Do you think that H. R. 2820 extends the Supreme 
Court decision beyond that? 

Mr. Snow. Indubitably, H. R. 2820 does. S. 719 extends it some. 
Here is how S. 719 extends it; which is a smaller extension than H. R. 
2820. S. 719, besides the matters already discussed here, says that in 
any proceeding under this act, this meeting competition in good faith, 
lawful price, and so forth, shall be a defense. 

Now, the Supreme Court did not say in any proceeding or in any 
action under this act. All the Supreme Court said was that “in a 
hearing before the Federal Trade Commission.” That is the case 
the Supreme Court decided—a hearing before the Federal Trade 
Commission. 

I think that it is prudent for the service-station operators in Michi- 
gan who are damaged by Standard Oil Co.’s limitation of competi- 
tion and burden upon competition, in that case to sue Standard Oil for 
triple damages and give the Supreme Court a chance to decide how 
it really does stand on this question. It only decided the matter, and 
the only cases cited by the Supreme Court were FTC cases under 
section 2 (b). 

Now, analyzing the thing and without any irreverence to the 
Supreme Court, section 2 (a) states the effects. It states what is pro- 
hibited. Section 2 (b) is a procedural section, having to do with 
procedure before the Federal Trade Commission. 

The intention of Congress—I do not want to read into your record 
a lot of things that are already in it, but let me just saat something 
from the Eightieth Congressional Record, 941A. I am having some 
glasses changed, so that I shall have to read it with a hand lens, but 
I will read it because it is important: 

In presenting the conference report in the House, the chairman of 
the conferees explained the 2 (b) proviso as follows: f 

“It is to be noted, however, that this does not set up the meeting of competi- 
tion as an absolute bar to a charge of discrimination under the bill, It merely 
permits it to be shown in evidence.” 
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That is what Congress understood. 
“This provision is entirely procedural”’— 
I am reading from Eightieth Congressional Record, 941A— 


“This provision is entirely procedural. It does not determine substantive 
rights, liabilities, and duties. They are fixed in the other provisions”— 


that is 2 (a) of the bill— 


“of the bill. 

“It leavese it a question of fact to be determined in each case, whether the 
competition to be met was such as to justify the discrimination given, as one 
lying within the limitations laid down by the bill, and whether the way in which 
the competition was met lies within the latitude followed by those limitations.” 

This procedural provision cannot be construed as a carte blanche exemption 
to violate the bill so long as the competitor can be shown to have violated it 
first, nor so long as that competition cannot be met without the use of oppressed 
discriminations in violation of the obvious intent of the bill. 

If this proviso were construed to permit the showing of a competing offer as. 
an absolute bar to liability for discrimination, then it would nullify the act 
entirely at the very inception of its enforcement; for in nearly every case mass 
buyers receive similar discriminations from competing sellers of the same. 
product. 


Now, that is the chairman of the House conferees. Senater Logan, 
on the Senate side, said substantially the same thing on the Senate. 
provision. 

The legislative history of this thing, the intent, as wel} as the lan- 
guage, as well as the facts, was raised in the Senate. The argument 
was raised in the Senate that the Federal Trade Commission would 
be arbitrary and it would not allow sellers to show anything; that it 


would clamp down on the rules of evidence, and it would not allow 


them to try to show good faith, or try to show anything that might 
go to the substantive case, as they could in a court dion. Po 

So the provision was inserted in a hearing before the Federal Trade. 
Commission that the intent to rebut the prima facie case by the intro- 
duction of testimony of this sort would be permitted. 

Mr. Stevens. Just one brief question. On this point of the Federal, 
Trade Commission versus the treble-damage action, 1 think you said 
you hoped the point would be tested in a treble-damage action. 

Mr. Snow. Yes. 

Mr. Srevens. Is it your position that, say, you have one hundred 
buyers in a city who have been buying gas at 20 cents a gallon, and 
the seller then reduces his price to one of those retailers to 18 cents in 
order to meet the equally low price of a competitor, in good faith—in 
that situation, all the other 99 retailers should have a cause of action, 
against the seller for treble damages ? 

Mr. Snow. Right; absolutely right. It, furthermore, is our point 
that if Standard Oil wanted to get competitive in Michigan they cer- 
tainly should have reduced their price across the board. They did not 
want to get competitive in Michigan. They wanted to grind somebody 
out of business. That is all. That is how it worked. 

Now, the example which the Supreme Court used, and which is 
frequenly quoted, is: What should you do? What about the case of 
the seller who is suffering a price raid, who is selling most of his 
products to one buyer and suffers a price raid by some else? Is 
the price raid legal or illegal? If it is an illegal price raid, go to the 
Federal Trade Commission and sue them for treble damages right 
now. If it is a low price raid, then the seller with the higher price 
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structure had better get competitive or go out of business in favor of 
the lower, more economically priced service to the community and to 
the customer. 

But our first objection to this bill is that it is inflationary. It raises 
prices. 

Our second objection to it is that it is “anti” small business. It 
makes the small-business people vulnerable to price raids and price 
destruction by supplying companies or by large buyers. 

Now. I do not think that we have to argue to this committee or to 
you gentlemen that widely distributed private commercial property, 
the wide ownership of commercial property, is in the public interest. 
It should not be said that the case for small business is purely a case 
for saving small-business men because they are selfish and want to be 
saved. The case for saving small business is a case for saving the 
whole nature of our economy. It is the theory of our society that 
widely distributed private productive property is in the public interest, 
that widely distributed private productive property gives consumers 
more opportunity to competitive purchasing; it gives the individuals 
who own that private productive property an economic defense of their 
liberty. 

It is no accident that private productive property, privately held, 
was confiscated by the Communists. Crushing small business is one 
way of giving small-business people nothing to defend. In connection 
with a defense production emergency, let us give as many people as 
possible something to defend. 

The home has been called the psychological defense of liberty. The 
homestead, the small shop, the small farm, the small factory, and the 
commercial establishments are the economic defense of liberty. 

The theory of our society is that those are worth preserving—worth 
preserving by effective legislation which gives them a chance to com- 
pete equally on the basis of efficiency. 

We are not afraid of efficient competition. All the cost studies which 
we have made on our selling costs in several States have shown that 
gasoline can be handled cheaper and sold cheaper by an independent 
one-man station than it can by the biggest oil company in the world, 
In my own State of Ohio, in 1936, in a hearing before the arbitrator 
ina wage dispute, it was shown that labor costs were 4 cents to sell a 
gallon of gasoline at a time when the dealer's entire margin for labor, 
lights, rent, depreciation, interest, and taxes was 3 cents. Standard 
Qi] Wis spending more money on labor alone in its company operated 
stations than the margin dealers were getting to cover all of their ex- 
penses of operation, 

We are not afraid of competion if we can buy it at the same price. 
But if we cannot buy at the same price we are vulnerable to being 
instantly destroved. 

I will not detain the committee longer to push these arguments, 
except to implore you to consider the cause of small business, not 
because there are 225.000 service-station operators, but because the 
right of the boys now in the Army, people growing up, to go into 
business, is involved in this claim. We ask vou to reject legislation 
which means higher prices; we ask you to reject legislation which 


makes price discrimination possible. 
The absolute condition upon which the survival of small business 
depends is effective prohibition against price discrimination at the 
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source of supply. Unless that condition for the survival of small busi- 
ness is maintianed by legislation, small business can be destroyed. 
Any individual small-business man can be destroyed at any time by 
the raising of the price at which he buys or the lowering of the price 
it which h lis competitor buys. 

The maintenance of prohibitions, effectin e prohibit tions, against 
price discrimination is the absolute condition u pon which the survival 
of smal] busines 5 depends. if you remove those prohibition Ss upon 
price discrimination, you not only make each individu al small-busi- 
ness man subject to immediate liquidation, at the whim of a supplier 
or at the whim of a competitor, but you also are, by collusion between 
a supplier and competitor, removing t the incentiv e, which is the most 
vholesome thing In our economy, fo r oth er peop! eto vo into business 
und to work for themselves in the production of goods and servic 
n the free economic system. 

I thank you, gentlemen, very much for your attention to our 
thoughts in this matter, and I urge you, in behalf of everyone who 
buys consumer goods, not to free big business to maintain a price 
structure which ts independent of competitive inducements and not to 
place small business, and especially service-station oper: itors, at the 
mercy of a discriminatory pricing program of su ipplying companies, 

The Cuamman, Thank you, Mr. Snow. 

Our next witness will be Mr. B. W. Ruark. general manager, Motor 
and Equipment Wholesalers Association, Chicago, IL. 

Mr. Ruark. 


STATEMENT OF B. W. RUARK, GENERAL MANAGER, MOTOR AND 
EQUIPMENT WHOLESALERS ASSOCIATION 


Mr. Ruark. Mr. Chairman and gentlemen, first I wo 
thank the committee for the priv ileve of appearing hefore 
The CuatrMan. Just give us your name and your address 
record, 
Mr. Ruark. Yes, sir. I am B. W. Ruark, general manager 
— and eqn lipmen t Whole sale rs Association, w ith its he Migu ters 
309 West Jackson Boulevard, Chicago, Il. 
— the general manager of our association, I of course, appea 
representative ot the wholesalers who make ip the assoc): 
would like vou also to regard meas a plain (merican l 
he is looking beyond any direct interest to what he 
 npact of this proposed H. R. 2820, and its effect on our e onomy. 
Perhaps you would like to know rather briefly about our associa 
tion. The independent automotive wholesaler came into business a 
vood many vears ago because of the inability of the v a maker te 


} 


idequately service his cars, the same thing that brought independent 


manufacturers into the field, and the same thing that brought inde 
pendent garages, and as a witness just before us has mentionec, 
rought independent service-station operators into the field 

Our association today has over 1,100 direct members in every State 
of the Union, which is important because it shows they five national 
overage to the various retail service establishments operating and 
servicing automotive vehicles throughout the country. They operate 


tbout 3.000 wholesale outfits. 


SOS6H] 1 er t. 1 
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Now, in my type presentation, I have something to say about the 
importance of wholesale distribution. I am going to try to cut dow: 
as much as I can and conserve your time. 

The distinguishing characteristic of our economy is that you can 
go into any part of the country and find branded goods, whether 
in the automotive or in any other line of merchandise. That is 
largely because of the intensive selling work that wholesalers do in 
acting as the long arm of the manufacturer in getting intensive 
distribution. 

It is our sincere feeling that the independent wholesale distribut 
ing system of this country is an absolute essential to the continuing 
existence of hundreds of thousands of businesses, small, large, and 
medium, and that, of course, is the very foundation of our society 

Now, we in the automotive industry, independent wholesalers, and 
retailers, and to a large extent many of the independent manufac 
turers in this industry today, are at present in a position that is quite 
comparable to that in which wholesalers and retailers in other indus 
tries found themselves, which brought about the enactment of the 
Robinson-Patman Act. The huge integrated interests in motor ve 
hicle production and distribution and like interests in the tire and 
oil fields have seen the automotive service business grow to the point 
where it represents a very, very substantial volume. And so they 
have organized their wholesale departments to go after this business. 

Our people are now, to a greater degree than ever before, feeling the 
effects, not only of price competition, but of various alleged methods 
= coercion and control that are closing a large section of the market 
to them. 

So discriminatory prices, which we believe many of these integrated 
competitors of wholesalers still enjoy, despite the enactment of the 
Robinson-Patman Act some years ago, are causing a very serious 
threat to the continued existence of the independent elements in the 
trade, whether wholesalers, manufacturers, or the independent re- 
tailers. 

I would like, without taking too much of your time, because it is in 
my statement, and with your permission I shall ask later to put this 
statement that I have prepared in the record, to show you the extent 
of the discrimination that prevails. I call to your attention charges 
of the Federal Trade Commission in its somewhat recent proce edings 
against the Atlas Corp., the buying corporation for five Standard Oi! 
companies. 

Mr. Keartne. Has that been adjudicated ? 

Mr. Ruark. Yes, sir. 

Mr. Keatine. And the charges have been sustained ? 

Mr. Ruark. The companies agreed to the charges. And the Com- 
mission has issued an appropriate order. 

Mr. Stevens. They agreed to the entire aside, or they negotiated 
some sort of consent order? Do you know what it was? 

Mr. Ruarx. My understanding is that they accepted the charges. 

Mr. Srevens. Just as they were made ? 

Mr. Ruark. That is my understanding. 

As an indication, gentlemen, Atlas, acting as the buying agent for 
five Standard companies, purchased tires and tubes from a leading 
rubber company at cost plus 6 percent, while competing distributors 
were charged much higher prices. I am setting forth now the allega- 
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tions in the Commission’s complaint. It obtained from a certain 
battery company prices approximately 25 percent lower than were 
obtained by other distributors. It received on the purchase of fan 
belts and radiator hose from a prominent manufacturer prices approx- 
imately 28 percent lower than those paid by its competitors. 

Atlas also received from two leading lamp companies commissions 
as the sales agent of those lamp companies on the purchases that it 
made in its other capacity as the buyer for the Standard companies, 
and which in fact were purchased for the Standard companies. 

Another example is that it was also charged in the Atlas case that 
the Standard Oil companies enjoyed a 10 percent better price on spark 
plugs. The Federal Trade Commission coneludes that, as a result of 
these discriminations and other practices which were mentioned in 
the complaint, today the five Standard companies control a very sub- 
stantial percentage of what we in the industry know as tire, battery, 
and accessory sales. 

Mr. Srevens. Mr. Ruark, do you know if there was any question 
of good faith meeting of competition in that case ¢ 

Mr. Ruarx. I think not. I cannot say positively, but 1 am very sure 
there was not. 

The CuarrMan. They did not offer that defense ? 

Mr. Rvuark. It is my understanding that they did not. 

Now also of particular interest in this particular connection is the 
Federal Trade Commission’s complaint against certain spark plug 
companies. Iam not going into great detail here about the generalities 
of the complaint—— 

Mr. Keatina. I think that this committee is interested only in ad- 
judicated matters, and not in allegation solely. In this case again, 
were the charges either admitted or sustained by the Court ¢ 

Mr. Rvuark. I do not think they have been admitted or the trial 
has yet been concluded. 

The Cuatrman. What relevancy has the example you cited to the 
bill before us ¢ 

Mr. Ruark. We believe this: That this H. R. 2820 would in effect 
repeal the Robinson-Patman Act, and permit any and all prices ex- 
cept those that result from conspiracy or combination or agreement 
to be legal. 

Mr. Rocers. What effect will the Supreme Court decision have in 
your industry if the Atlas Co., as an example, were permitted to do 
the same thing as they were permitted to do in the Standard of 
Indiana case ? 

Mr. Ruark. We think it would have a very deleterious effect. 

Mr. Rogers. Is there any way that you know of that that can be 
offset, that is, that the Supreme Court decision may be offset? Have 
you any suggestion as to that ? 

Mr. Ruark. I am not a legal technician or a legislative technician, 
but I do have it in my prepared statement that we recommend to this 
committee that, rather than to approve and recommend the adoption 
of H. R. 2820, they stand for an amendment to the Robinson-Patman 
Act that will offset the Supreme Court decision. 

Mr. Rocers. As interpreted by the Federal Trade Commission 
in this order? In other words, you would adopt the reasoning that 
federal Trade Commission had in the Standard Oil case, that is to 
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say, that the question of competition, or of meeting competition to 
hold customers, should not be a factor ? 

Mr. Ruarx. We take the position that that should not be a factor 
if the effect of doing so unfairly injures competition and tends to pro- 
mote monopoly. 

Mr. Wiiuis. You have hit the nail squarely. To correct the de 
cision—I do not think that this is before us—but if it must be cor- 
rected to pass the bill, it should be amended to say that meeting com 
petition in good faith shall be a defense, provided that the effect shall 
not be to destroy and lessen competition. 

Mr. Keatine. That was the substance of that amendment offered on 
the Senate side, which was defeated. 

Mr. Wituts. That is right. 

Mr. Rvuarx. That was the Kefauver amendment, was it not, sir? 

May I ask the gentlemen if I shall continue giving these instances 
of price discrimination in the spark plug cases? 

Mr. Rocers. Let us just put them in the record. 

Mr. Ruark. Very well. 

Coming to the effects of some of this, gentlemen, in the first place, 
as I said a while ago, the Federal Trade Commission pointed out that 
the result of the discriminations in the Atlas case had been that the 
Standard Oil companies now have a very substantial portion of the 
total sales of tires, batteries, and accessories in the United States. 

So that is one of the effects that we believe flows from the prices 
that were given those companies through Atlas in comparison with 
prices that our people have to pay when they buy from the same 
suppliers. 

In the prices given various car factories, examples of which I will 
submit into the record, one result that we see is that the car factories 
are getting an increasingly larger share of the automotive after- 
market business, al increasingly larger share of the volume on auto- 
mobile parts, accessories, and general supplies that are needed to keep 
motor vehicles in use. 

According to the best information we have, despite the fact that 
our people are aggressive merchants and survive only because they 
can give a service that is needed and demanded, is that the volume 
now being secured by the car factories is about 50 percent of the total, 
whereas just, say, a few years ago, it was around 25 percent of the 
total. 

We believe that is due largely to the better prices that they are able 
to exact because of their buying power from their suppliers, who are 
in a major way the same people who supply our people. 

Mr. Bernuarpr. Mr. Ruark, are these automobile manufacturers, 
who are also in the parts business, attracting your customers by means 
of meeting the prices offered by your members, or are they beating 
those prices ¢ 

Mr. Ruark. They are beating those prices. I was just coming to 
that. 

Mr. Bernwarpr. Is this a question of beating the competitors’ 
prices? 

Mr. Ruark. I think so. 

Mr. Bernuarpt. It does not Say so. It says meeting the competitors’ 
prices. 
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Mr. Ruarg. When you get into the actualities of the market place, 
what is stated as a principle takes on different hues. I would like to 
discuss that with you some time but—— 

Mr. Srevens. Without getting into legal points, what you are really 
objecting to is the undercutting of your prices; is that correct? 

Mr. RuarKk. We are really objecting to the better prices being given 
these national integrated companies that enable them to undercut. 

Mr. KeatinG. Does that not react to the advantage of the consumer ? 

Mr. Ruanrk. It may temporarily, in some instances. In other cases, 
itmay not. But again we get bac k to the economic and political theory 
upon W hich our economy is based. 

This probably might be considered a little apart from the scope 
of this particular hearing, but there is plenty of evidence of need, and 
we hope that some way this committee will feel in a position to ree- 
ommend to the Congress a thoroughgoing investigation, not of a 
vertical type, but a horizontal type, to determine just what restrictive 
practices in the automotive field are taking place now that in the 
opinion of some of the best observers in the field are tending more 
and more to a complete monopoly, at least on the part of the Big 
Three makers. 

Mr. Keating. I do not think that we need any special legislation, 
Mr. Chairman. We have the authority to investigate such a subject 
if we decide that it should be investigated. 

The CuatrmMan, Yes, 

Mr. Ruark. Counsel for the committee asked a question a \ 
ago that I was just coming to. That was a question of not only meet 
Ing’. but heating prices otte ‘re «| by our people. 

The CHarrmMan. I take it that you are of the opini ion that according 
to present cor ditions, and in view of what you have indicated. namely. 
the the cutting into your business by the larger entities crowing large 
and larger daily, it may be that the Robinson-Patman Act ! 
ent to protect vou; is that it? 

Mr. Ruark. No. We think that it is sufficient, sir, except that 
think it has been delayed in enforcement in our industry. 

The CuamMan. It is not adequately enforced ? 

Mr. Ruark. It is only recently that such action as the Atlas case 
has been taken, or that the complaint against the spark plug com- 
panies was Issued, 

The Cuarmman. You also feel that that bill now before us would 
give greater comfort to these larger entities that you have spoken of ? 

Mr. Rv ARK, We do. 

The Cuatrman. And that it would in effet greatly limit the pur- 
poses of the Robinson-Patman Act? 

Mr. Ruark. Yes. In effect we think that it repeals the Robinson- 
Patman Act. 

Mr. Rogers. You are familiar with the so-called freight differen- 
tial that is so often brought into your industries ¢ 

Mr. Ruark. Yes. 

Mr. Rocers. And do you feel that this H. R. 2820 wouk 1} yractic: ally 
do away with the fre ight differential that has been gr: inted or would 
it increase or decrease the possibilities in that case ? 

Mr. Ruark. Now, I have to plead ignorance on the question of 
freight. That is a pretty complicated subject. But our thinking 
along that line, sir, is this, if we understand the situation correctly. 
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The Supreme Court has held that a seller acting individually and 
not in a concert with anyone, or as part of a general plan, has a perfec’ 
right to sell at delivered prices. 

Mr. Rogers. That may mean to sell at delivered prices at the par- 
ticular place of manufacture. Now, I have in mind my own district, 
which is in the high mountains, and we have a freight differential 
now. We have some manufacturers there who, perhaps due to cir- 
cumstances, are able to manufacture and to offer a price at the factory 
at a lower rate. Now, they are small, But in competition with the 
larger companies, they may be able to manufacture at the same rate or 
a little lower, but in competition with the manufacturers out our way, 
should the manufacturer from a distance be permitted to meet the price 
in an area by absorbing the so-called freight rate, or, when he comes 
out there to meet the competition, is he given greater rates under H. R. 
2820 than he would have otherwise? 

Mr. Ruark. I believe he would have, yes. 

Mr. Rogers. And if we adopted H. R. 2820, it would have the effect 
of permitting the larger manufacturers, or the individuals who are 
in the position to absorb the freight rate, to go into that territory and 
meet the competition there ? 

Mr. Ruark. It seems to me that would be true. Yet in view of the 
Supreme Court decision on the matter, if I understand that correctly, 
they already have that, without the need for any passage of H. R. 
2820 to give it to them. 

Mr. Rogers. Yes, sir. 

Mr. Rvuarx. But what I was starting to say just a while ago was that 
if, as a result of these price practices, you take the list prices recom- 
mended by the car factories and the net trade prices that they extend 
to their dealers and also to the independent garages, as well as the 
<liscounts from list, and compare them with the like data recom- 
mended by the same manufacturers who supply our people, you will 
find that the schedule recommended by them for our people to follow 
in many instances runs from 8 to 36 percent higher than that of the 
car factory. Now, we are not in a position, very frankly, to claim that 
that may all be due to discriminatory prices, but we believe that is part 
and parcel of the condition with which our people are faced. 

Mr. Keatine. Do they pass along those prices to the consumer? 

Mr. Ruark. Yes; that is generally the practice under the suggested 
resales. That is part of the system. 

Mr. Kearina. So their resale price is under that of those who deal 
with your companies ¢ 

Mr. Ruark. In some instances. It depends largely on the car that 
you are buying the product for. 

Mr. Srevens. Are the products which your people sell fair-traded 
by the manufacturers ? 

Mr. Ruark. Only a relatively few. 

Mr. Stevens. So that you could sell for less than suggested prices 
if you chose? 

Mr. Ruarx. But you cannot do that without vitiating the profit 
structure that you have to have to stay in business, because in the 
main when the supplier sells wholesalers in our field, naturally he 
determines the cost at which he sells them, and then by his suggested 
resales, he determines the maximum price at which they can resell. 
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», if they do not try to get their margin allowed of profit, they are 
just courting financial trouble. 

Mr. Kearina. Have you presented your allegations against these 
automotive companies to the Federal Trade Commission 4 

Mr. Ruark. Yes. We did not present it directly to the Commis- 
sion. We assisted them in certain instances where it ‘thought it proper 
that we do so. 

Mr. Keattne. Do they have that matter now under investigation ? 

Mr. RuarK. We understand so. 

Mr. Keartrne. No proceedings have been taken in that regard as 
yet ¢ 
Mr. Ruark. You mean against the car manufacturers? 

Mr. Keatrna. Yes. 

Mr. Ruark. Only incidentally, as some of them are proceeded 
against as suppliers of parts also rather than as car manufacturers. 

For example, the spark plug cases involve General Motors Corp. 
through its AC spark plug division. In that sense, some proceedings 
have been started. But there has been no over-all investigation of the 
automotive industry that would determine to the extent as I believe 
necessary to the intent and effect of these discriminatory practices 
in our industry. 

I want to try to save as much of the committee’s time as possible. 

The Cuarrman. I was wondering whether you would care to sub- 
mit the balance of your statement for the record so that we can share 
some of this time with some other witnesses. 

Mr. Rvuarkx. I am at the disposal of the committee, gentlemen. 

The CHarrMan. I do not want to cut you off, but we are a little 
pressed for time here. 

Mr. Rvuark. I can understand. I would just like to go along and 

call your attention—not going into detail—to one or two points. 

The Federal Trade Commission back on June 5, 1939—conducted 
what is generally known as the Witherow investigation—naturally I 
take it for granted that you gentlemen are familiar with that. It 
makes a comparison of the net profit that the Big Three car manufac- 
turers made on parts and accessories, that is, per dollar of sale, as 
compared with the net profit that they make on a new car. I will give 
you just one illustration. 

In six of the years of the period 1929 to 1937, the motorcar divisions 
of General Motors Corp. made an average net profit of 24.85 cents 
on every dollar of accessories and parts sales as compared to 7.18 
cents on every dollar of sales of new cars. 

The Cuatrman. Mr. Ruark, I am very much interested in this ma- 
terial, and I think it might be well to place it in the record. What 
you say I think should be presented to the Federal Trade Commis- 
sion, and if they do not act on your complaint you might repair back 
to this committee and we might help you try to get some action. But 
I do not know what relevancy these factors have, particularly, to the 
legislation now at hand here. 

Mr. Roark. Mr. Chairman, I was trying to show the effect of the 
prices which we believe are discriminatory under the Robinson-Pat- 
man Act, before any amendment to it, on competition. 

The CuarrmMan,. I think we get your point. 

Mr. Ruark. Now, then, proceeding from that point, we believe that 
enactment of H. R. 2820, when you get into the practical application 
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of it and the inability of sellers, busy in the marts of trade, to know 
whether a price they are trying to meet is a lawful price under what 
ever test you may define a lawful price, then we believe that the con 
dition that is represented by these facts would be thrown wide open, 
and that the enactment of H. R. 2820 would in effect legalize the con 
tinuance of them, rather than permit the present law to be used as a 
correction. 

The Cuatrman. We have that. 

Mr. Ruark. We believe that, if you will bear with me just 1 min- 
ute more, because in our own opinion Commissioner Spingarn hit 
the nail on the head when he pointed out that section 1 of H. R. 2820 
and we believe the same applies to section 2—seems to make legal, 
in effect, any and all prices except those that result from conspiracy, 
combination and agreement; and, if that is so, in our industry, then 
we think that H. R. 2820 would merely continue many of the practices 
that are going forward today. I have covered that at length in my 
prepared statement which I would like, with the permission of the 
committee, to place in the record. 

The Cuatrman. You have that permission. 

(The statement referred to will be found in appendix, see p. 294.) 

Mr. Ruark. I would also like to place in the record, as exhibit A, ex- 
cerpts from Your Profit Outlook, by Mr. J. Howard Reed, who is the 
management and legislative counsel of our association. It goes 
further into detail on the effect of the prices that I have mentioned. 

The CnatrMan. You have permission to do that. 

(The document referred to is as follows :) 


“Your Prorir OUTLOOK” 


(Address by J. Howard Reed, management and legislative counsel, Motor and 
Equipment Wholesalers Association, at the annual national convention, 
Chicago, Ill., December 1 and 2, 1950) 


The title of my talk this afternoon is “Your Profit Outlook.” Frankly 1 
couldn't talk to you today on a more vitally interesting subject However, in 
addition to its interest I chose this subject because of its extreme importance 
to every wholesaler in America today. 

Much has been said of the future of the automotive wholesaler and much more 
will be said, but today L would like to talk about the competitive forces at work 
that could threaten the very existence of every wholesaler in this room. The 
same statement might well be true for many of our manufacturer friends who 
furnish you merchandise, because if the wholesaler goes out of business, many 
manufacturers who sell him must necessarily go out of business also. Our 
economic history reveals that changes and trends are constantly at work, but 
never before in the history of this business have such changes and trends had 
such an adverse effect on the automotive wholesalers’ profit structure. These 
trends adversely affecting the wholesaler’s business started sometime ago, and 
now they have reached such proportion that they pose a very serious threat to 
his welfare. 

Many wholesalers have been alert to these forces at work, and a few have 
tried to do something about them. Unfortunately, most wholesalers, although 
aware of what is happening, just aren’t doing anything about it. I suppose also 
there are a few that don’t know what is going on, much less care. 

The time has come for wholesalers to band together, pooling their resources 
and strength to do everything they can to meet the hazardous days ahead. If you 
fail to do this, competitive forces now at work will step in and take over so 
large a part of your market that many of you will be pushed out of business, 
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WHOLESALER IS INDISPENSABLE 


It seems that some people have forgotten that the wholesaler provides indis- 
pensable service, both to manufacturers and to retailers. He keeps many manu- 
facturers alive by giving them orders big enough to justify production. He 
keeps most retailers alive by providing a single convenient source for the major 
part of their merchandise needs. The automotive wholesaler is a reservoir, a 
stockroom of goods located at every crossroad in the Nation. In the event of a 
breakdown, merchandise is on hand at the thousands of wholesalers’ places of 
business to meet such an emergency. Just think of what it would be like, if a 
"ar oWner Or a repair shop had to send all the way to widely scattered factories 
for their repair parts and automotive supplies. 

[I also wonder what many of our manufacturer friends would do if the whole- 
saler no longer continued to exist. Past experience has proven that it is not 
economically seund for manufacturers to sell direct. Few retailers could take 
the time to see the salesmen from all the manufacturers whose goods they 
needed. Distant manufacturers could not give quick delivery and, therefore, 
could not compete with another manufacturer more conveniently located. It 
goes Without saying that most automotive manufacturers need the wholesaler 
to insure an outlet for their goods. Therefore, the problem of which I speak 
pertains to the future welfare of not only the wholesalers but also of the manu- 
facturers who supply them. 

Two years ago, Mr. Erle Henderson, who at that time was president of this 
association, addressed one of these convention sessions on the subject “It Costs 
Money to Sell Goods.” In his talk, he pointed out the serious basic problem 
that the wholesaler’s cost of doing business was increasing by leaps and bounds 
while his gross margins of profit were being reduced. Regardless of what was 
said then, I repeat that this same vicious trend is still here plaguing every whole- 
saler in America. 

To show you what I mean, and so that there can be no misunderstanding, I 
would like to give you a few facts and figures. I know that the mere recitation 
of figures and statistics is quite uninteresting for the most part. Recently a 
friend of mine, who is a statistical expert, told me that at the age of 75 there 
are 18 percent more women than men. I say at 75, who cares. In other words, 
many facts and figures serve no useful purpose. Therefore, I'll try to use figures 
as sparingly as possible and only those which I feel will be of particular interest 
to you for comparative purposes. 


SQUEPZE OF WHOLESALER’S PROFITS 


The Motor and Equipment Wholesalers Association has recently completed a 
survey and study entitled “The Cost of Doing Business in the Automotive Whole 
saling Industry.” This survey and study was made to establish a standard of 
performance with which our members might compare their own operations. It 
was also to impress automotive wholesalers and manufacturers with the fact 
that gross margins are decreasing, while the cost of doing business is spiraling 
upward at an unprecedented pace 

From 1941 to 1949, gross margins in your business on an average dropped from 
31.2 to 26.5 percent, or a decrease of 15 percent. During this same period your 
normal operating expenses (such as wages, rentals, and the like) skyrocketed. 
Wages during this period increased on an average of 170 percent, rent or its 
equivalent went up 96 percent, and all other expenses, on an average, rose 
107 percent. Just in the last three years, 1947 through 149, taxes alone rose 
24 percent; heat, light, power, 47 percent; and office supplies went up 50 percent. 

These are expenses which a manufacturer can and does include in his product 
prices. For the wholesaler, they are expense items that must come out of a 
profit structure established by the manufacturer supplier. And believe you me, 
in most instances, that gross margin is slim and getting slimmer. No wonder 
that the wholesalers’ net pre fits suffered as they have! According to our sut veys 
and studies and the composite figures resulting from accumulating the figures of 
wholesalers throughout the country, in the last 3 years net profits before taxes on 
an average decreased from 7.2 to 3.9 percent—a decrease of better than 45 percent. 

Comparing these results with the profits being reported by other segments 
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of the industry, I believe that most wholesalers will agree that they have not 
been justly compensated for their efforts, or the risk involved in relation t 
their capital investment. 

The squeeze on profits has been creeping up on wholesalers for the past several! 
years. It has now reached dangerous proportions. I wonder how many whole 
salers in this room have adequate records and accounting procedures for making 
a cost-and-profit analysis of all the lines they handle. For example: 

1. Do you know your break-even point—the volume you must have on 
the basis of your profit experience? 
2. Do you know your gross profit on each line—more specifically, the gross 
profit on each item in each line? 
3. Do you know your cost to handle each line? 
4. Do you know your turn-over on each line? 
5. Do you know your unit sale, ete? 
In other words, do you know which lines are making you money, and on which 
lines you are losing money? 

If you don’t know these things about your business, my recommendations are 
that you take immediate steps to find them out. Those who don’t have such 
information concerning the operations of their business, I’m sure will be in for 
a rude awakening, when and if they take the steps to learn these facts about 
their business. 

A review of costs and margins on the lines handled by wholesalers will show, 
in the majority of instances, that the profit margins are being reduced. Some 
manufacturers have cut wholesalers’ margins openly and direct, and others 
through indirect and less obvious means. Some have pleaded compulsion of the 
law: others have cited their own increased costs as the reason. Still others 
have cut the wholesalers’ margins arbitrarily simply because they are in a 
position to do so without any apparent renson and at a time when, according 
to published reports, their own profits are at an all-time high. 

SOME EXAMPLES OF NARROW MARGINS 

To give you an example: Not too many years ago, wholesalers bought on the 
basis of approximately 60 percent off the list, and under the competitive con 
ditions that existed at that time, resold his merchandise so as to realize a gross 
margin varying from 334% to 45 percent. 

A recent check of some of the more popular items in three different manu- 
facturers’ hard-parts lines revealed that today wholesalers are buying at dis 


counts ranging from 48 to 55 percent, the average being between 52 and 53 


resulting in lower gross margins. In most inst: 
margins have been acomplished through the use of net price schedules, A 
further breakdown of one of these manufacturer’s lines showed that the whole- 
salers’ gross margin on the most popular fast-moving parts had been reduced 
to from 9 percent to 14 percent gross. With a break-even point of 24.4 percent, 
which is the average for the industry, I ask you if you can afford to handle 
merchandise with that kind of a profit structure. It’s true that this particular 
manufacturer set up a special plan whereby if the wholesaler reported these 
saies each month, the manufacturer would pay an additional Commission on 
these items. This supplemental commission ran from 344 to 7 percent and in 
some cases 10 percent. The basis of computing the Commission was to give the 
wholesaler about 20 percent gross on such items. The manufacturer's argument 
was that in permitting the wholesaler to sell the car dealer, the wholesaler 
must be satistied to take less profit. With a 24.4 percent break-even—which is 
average for the industry—again I ask: What wholesaler can afford to handle an 
item paying only a 20-percent gross? No doubt many of you here are doing what 
one of our members who handles this particular manufacturer’s line is doing. 
He told me that the detail and cost of keeping such records and reporting to the 
factory were probibitive, and for that reason his company has refrained from 
selling such items to the car dealer trade. Who is the loser? Just the whole 
saler? No! Ishould say not; the manufacturer suffers also. 

Before leaving gross margins, there is another observation I would like to 
make. Many manufacturers have represented that the gross margin of profit 
on their particular line averages (we will say) 35 percent. This is probably true 
if you added up the gross on each item and arrived at an over-all average. How 
ever, from the standpoint of actual sales of items in the line, the profit structure 
is a horse of another color. For example—as you know, your inventory is 
divided into two classes: fast-moving and slow-moving. Recent studies show 
that on an average, 75 percent of a jobber’s inventory is in slow-moving items 


inces, these reductions in gross 
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and 25 percent are fast-moving. It is these fast-moving items that show gross 
margins varying from 9 percent to 24 percent. When you stop to consider that 
from 75 percent to 85 percent of a wholesaler’s business is in these fast-moving 
parts, it is easy to see that the actual gross realized on the line is much less 
than that represented by the manufacturer supplier. 


GREATEST TRANSITION NOW TAKING PLAC! 


The automotive aftermarket industry is undergoing the greatest transition 
period of its history. Many of you present here today remember the transition 
period after World War I when the parts wholesaler came into existence mainly 
because the old-line wholesaler was so self-satisfied and felt so secure with his 
State-wide franchises on bumpers and motor meters, that he refused to recognize 
the tremendous possibilities of the parts business, or the trend toward localized 
distribution. As a result, many of those old-line distributors passed out of 
existence, 

Today wholesalers are faced with a more vicious threat to their welfare than 
ever before. Today the automotive wholesaler is under terrific attack from car 
and truck manufacturers, oil and rubber companies, and chain and mail-order 
houses. It is true that all of these have been sources of competition in the past. 
Until quite recently, however, wholesalers have been competitive and have been 
able to sell these outlets merchandise. Today that has all been changed In 
uddition to the 8,000 to 10,000 recognized wholesalers, there are approximately 
20,000 franchised car dealers, bow qualified as wholesaiers, competing for this 
aftermarket business. 

In other words, under present conditions, the wholesalers not only have lost 
the car dealer business, but they also have the car dealer in competition with 
them in regard to the independent repairman’s business. In many instances the 
car dealer can sell the independent repairman at lower prices than the automo 
tive wholesaler can. 

If you don't think this is a serious threat to your business, I'd like to 
about some of these car factory programs. I think you'll change your mind 


tell you 


COMPETITIVE WHOLESALE PARTS PROGRAM 


Let us take a look at the Ford wholesale parts program. Ford calls it “Opera 
tion Protit.”. To give you some idea of the thinking behind this procram, I'd like 
to quote you directly from the bulletin on this program sent to Ford dealers 
by the Ford Co. 

“The development of ‘Operation Profit’ has required many months of research, 
and has involved the study of a number of parts sales programs—the plans of 
other motor car manufacturers, as well as a number of plans d veloped in our 
own orzanization. 

“Because ‘Operation Profit’ necessarily involves parts prices and discounts, 
the price and discount structures of practically every major independent parts 
manufacturer have been studied and carefully analyzed, and you can rest assured 
that Ford parts prices and discounts place you in an advantageous position as 
compared with competition.” 

This bulletin goes on to state, and again I quote: “Your immediate objective 
is twofold: 


“1. To sell your preseut wholesale customers all of their parts require- 
ments for Ford vehicles. 

“2. To turn more of the independent repair shops and filling stations in 
your area into customers, 


“Ford dealers have always performed the same functions as the independent 
parts jobber. You offer the wholesale trade everything for Ford vehicles that 
the independent jobber offers You carry an adequate stock of parts, you sell 
and deliver in any quantity that meets the customer's convenience, you furnish 
him with catalogs, price lists and descriptive literature, you instruct his me- 
chanics. In short, you fulfill every function of the independent jobber. In 
addition, you furnish your customer with the ‘genuine article—at prices which 
are at least comparable with—if not actually less than—prices charged by com- 
petitors selling ‘non-genuine’ parts. Now ‘Operation Profit’ with its incentive 
plan enable you to compete with the independent jobber on an equal footing— 
or better.” 
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And when they say, “comparable with—if not actually less than” the prices 
charged by independent wholesalers, they mean just what they say. 

For those who are not familiar with the Ford “Operation Profit’ wholesale 
plan, here is how it works: Over 2,000 fast-moving competitive items representing 
96 lines are included in the plan. On wholesale sales to independent repair shops 
and service stations, the Ford dealer receives an incentive payment. For ex 
ample, let us take a popular item. Ford's list on this item is $1.60, the net price 
to the general trade is $1.12. The Ford dealer net from the Ford factory is 93 
cents. When he sells it wholesale, the Ford factory pays him an additional in- 
centive of 19 cents on this item. The dealer’s profit on this transaction is 34 
percent. 

A study of the profit structure resulting from these incentive payments on the 
sale of such popular items as ball and roller bearings, fan belts, mufflers, tail 
pipes, pistons, king-pin sets, universal joints, and ring gears and pinions, shows 
that the Ford dealer enjoys a gross margin of profit ranging from 30 to 41 percent 
on sales at wholesale to other dealers and independent repair shops and service 
stations. Not only does the dealer enjoy a wholesome margin of profit under this 
wholesale parts program, but he also enjoys many other advantages. 

For example, have you ever compared your list and net prices to the trade on 
some of these more popular items? If you haven't, I suggest that you do so. 
You will find that in many instances your list prices will run from 8 to 26 percent 
higher. In addition, you will find the Ford dealers’ wholesale net to the trade 
(dealers, independent repair shops, and service stations) runs from 4 to 11 
percent less than your prices on the same or similar items. Under Ford's incen- 
tive plan you will also find the Ford dealers’ cost to be less than yours on many 
of these popular items. 

The Chrysler-MoPar wholesale parts program is quite similar. As vou know, 
Chrysler divides their parts into class A and class B items. Class A are the 
fast-moving parts normally stocked by independent wholesalers. On class A 
parts, the Chrysler, Dodge, DeSoto, and Plymouth dealers get 40 percent off; 
on orders of $100 or more 40 plus 10 percent; and on orders of $1,000 or more, 
40 plus 15 percent. The Mo-Par wholesaler gets an additional 124% plus 3 per- 
cent. Reports from members say that these MoPar wholesalers in many in- 
stances are selling the independent repair shops and service stations at the 
dealer price. Not only it is impossible to sell the Chrysler dealers because of 
the unusually low prices they enjoy from their factory, but it is also very difficult 
for an independent wholesaler to compete with them in selling to the independent 
repair trade. 

Here again, I believe wholesalers should analyze these competitive factors to 
see where they stand. I’m sure they will find some interesting things: Many 
wholesalers have done this and found that in some instances the car dealers’ list 
prices were as much as 43 percent lower on the same or similar items. These 
differences have also reflected themselves in lower net prices to the trade rang- 
ing from 6 to 34 percent. 

The General Motors wholesale parts pattern is pretty much the same. The 
question arises as to whether or not many of these price differences are a result 
of price discriminations by manufacturer suppliers selling the car factories at 
lower prices than can be justified under the Robinson Patman Act, to compete 
in the same market with independent wholesalers who are required to pay 
higher prices for the same merchandise, 

I ask you: How long do you think the independent repairman will continue 
to pay these premiums to do business with you, Mr. Wholesaler? When an inde- 
pendent repairman finds these discrepancies in the prices, he will immediately 
assume that you are higher on ali items, and before long he will be making a 
path to the door of the car dealer rather than to your door. nds 

Gentlemen, I don’t have to tell you that this is a serious state of affairs; nor 
that, unless you can compete at a fair margin of profit, there won't be any profits! 
As a matter of fact, in time there might not even be independent wholesalers! 
Monopoly, as a result of these conditions, is evident. The trend toward it will 
become more so unless it is checked. 

There are many manufacturers who have kept their wholesaler customers 
competitive with the car dealer prices, and who have still retained a wholesome 
margin of profit on their line. To these manufacturers we offer oUr heart-felt 
thanks for doing that. 

PRICE DISCRIMINATIONS CHARGED 


Some manufacturers have hidden behind the Robinson-Patman Act and all 
the other laws on our statute books as an excuse for reducing margins. Others 
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have stated that because of their production costs they have been unable to 
reduce prices or increase profits. In many instances, we are not too impressed, 
especially when we discover these facts as reported by the Federal Trade Com- 
mission : 

A battery manufacturer extends a price to an oil company which is 25 percent 
lower than prices enjoyed by independent wholesalers on the same product.’ 

A fan belt manufacturer extends a price to an oil company which is 28 percent 
lower than prices enjoyed by independent wholesalers on the same product.’ 

Spark plug manufacturers sell spark plugs to car factories for replacement 
purposes at prices ranging from 22 to 23 cents. Wholesalers are required to pay 
26.1 cents and in some instances higher prices for the same plugs 

It’s interesting to note that Ford’s parts department secured spark plugs at @ 
cost of 22 cents, while they cost the independent wholesaler 26.1 cents. Both 
were in competition for the business of Ford dealers at a price of 32 cents. 
Ford’s mark-up on these sales was approXimately twice that available to the 
independent parts wholesaler. Ford's section supervisor of parts merchandise 
testified before the Federal Trade Commission that if their markup on these 
spark plugs was cut in half, in his opinion it would not be profitable for Ford 
to continue to sell these spark plugs.” The same general situation applies in 
case of plugs sold to other car manufacturers. 

If it is unprofitable for the car factory, I'm sure that the same is true for the 
independent wholesaler. 

Speaking about profits, no doubt many of you will be interested in this case: 
One of our members bid on a Government contract. The price schedule of the 
part involved was as follows: list, $10.28; net to the trade, $7.52; wholesaler’s 
cost, $4.41. The same manufacturer that supplied our member was awarded 
the contract on a price of $2.74. I assume that this manufacturer did not sell 
at cost or below cost, but realized a legitimate profit on the transaction. Even 
if he sold it at cost at the $2.74 price, it represents a protit of 37.8 percent on sales 
to wholesalers at the $4.41 price. I'm sure that most wholesalers in this room 
would like to enjoy similar margins on their transaction If a manufacturer 
needs this kind of a profit, is it unreasonable to say that a wholesaler needs a 
similar profit? 

I could go on and recite many more similar examples, but I feel that it is 
unnecessary. I’m sure that the exauiples I have given amply explain the points 
I have been trying to make. 

MONOPOLY UNDER WAY 


At one time the independent wholesaler enjoyed approximately 75 percent of 
the total aftermarket business. Each year this is being trimmed down, and 
tremendous inroads are being made by competitive forces which in many in- 
stances are enjoying lower prices for like grade and quality of merchandise, 
Latest reports show that the wholesaler enjoys less than 60 percent of the total 
aftermarket business. Unless manufacturers serving wholesalers take steps to 
make the wholesaler competitive in price and on a basis whereby the wholesaler 
earns a satisfactory gross margin, the day will be fast approaching When the 
ear factories will have a complete monopoly of the aftermarket business. Manu 
facturers and wholesalers will have to exist on the few crumbs that fall their 
way. If this comes to pass, many of you wholesalers in this room today will 
be out of business. The same will be true of many small manufacturers who 
serve you. The larger manufacturers will in effect be adjuncts of the car 
factories. 

This brings us down to what can be done about it. Well, [ll tell you. Accord- 
ing to reports of the FTC, in many instances the car factories are enjoying better 
prices, on products of like grade and quality and made by the same manufacturer, 
than wholesalers who compete in the same market. The records of the Commis 
sion also show that certain companies, whose principal function is retailing, are 
enjoying the same or lower prices than independent wholesalers. The Robinson 
Patman Act prohibits all price differences not justified which may have an 
adverse effect on competition. In other words, the Federal Trade Commission 
contends that any difference in price which cannot be justified and which has a 
reasonable probability of adversely affecting competition is illegal whether the 
difference is between purchasers buying for the same or for different reasons 


1F. T. C. complaint against five Standard Oil companies and Atlas Supply. 
2¥F. T. C. complaint against spark-plug companies, 
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MEWA has been and will continue to be the watchdog in the effort to protect 
the interests of wholesalers. This association can and will continue to work 
earnestly to eliminate discriminatory practices which are adversely affecting 
wholesalers. We will continue to call these matters to the attention of the proper 
Government authorities. Every member can help in this important task by 
keeping MEWA advised of price discriminations and coercive practices. 

There is no question that if you, as wholesalers, are kept competitive in price 
you can get your share of the business. You are an efficient service and sales 
organization. 

Wholesalers can also help themselves by seeking those lines which are most 
profitable. Go outside the industry if necessary. Remember you are a whole 
saler—a streamlined selling organization geared to sell anything. There is 
nothing to compel you to stay married to an unprofitable line—“for better or for 
worse” doesn't apply to your business. 

Gentlemen, your profit outlook is under attack. It is a serious situation and 

arrants the attention of every wholesaler and every manufacturer relying upon 
wholesalers in whole or in part. I regret that I have had to speak to you as I 
have. But unless we face facts, we will be like the ostrich who puts its head in 
the sand when a storm arises. 

Iu conclusion, I’d like to reemphasize a few things which I feel are important. 

1. Know your costs, Make a complete study and analysis of every item in 
each line to determine which items and what lines pay you an adequate gross 
margin. 

Watch inventories and turn-over, and eliminate unprofitable lines. 
Concentrate on items and lines that pay you an adequate margin. 

4. Watch credits and collections. 

5. Improve your efficiency where possible and make every effort to reduce 
or eliminate unnecessary expenses. 

6. It is good business to push the products of manufacturers who keep 
you competitive and whose lines pay you a satisfactory margin and return 
on your investment. 

I thank you for your courteous attention. 

Mr. Ruark. Also, with your permission, I would like to insert in 
the record this document, which is a discussion on the necessity of 
maintaining in full force and vigor our anti-trust laws that I had 
occasion to present at our last annual convention. 

The CuatrmMan. Does that have relevancy to this bill, particularly ? 

Mr. Ruark. We think it does, because it discusses some of the 
things that I have mentioned here this morning in this. If you do 
not care for it to go in the record, I would like at least to make it 
available to the members of the committee. 

The CHatrMan. Suppose we follow that course. 

Mr. Ruark. Very well, sir. 

The CHarrMan. Thank you very much. 

Mr. Ruark. Then to conclude—excuse me just one moment—we 
recommend that this committee give consideration, particularly in 
the absence of any by the Federal Trade Commission or any other 
authority that we know, to a complete and thoroughgoing investiga- 
tion of the extent of ravages of price discrimination in our field before 
enactment of any legislation, except to strengthen the Robinson-Pat- 
man Act. We recommend that this committee report H. R. 2820 ad 
versely, but that instead this committee recommend, and the Congress 
adopt, an appropriate amendment to the Robinson-Patman <Act to 
take care of any contingencies that in the opinion of Congress have 
been created by the Supreme Court decision in the Standard Oil of 
Indiana case. 

Thank you very much. 

The CHatrmMan. Thank you. Mr. George H. Frates, General repre- 
sentative of the National Association of Retail Druggists, will be our 
next witness. Mr. Frates. Will you give your affiliation, please? 


» 
» 
». 
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STATEMENT OF GEORGE H. FRATES, WASHINGTON REPRESENTA- 
TIVE, NATIONAL ASSOCIATION OF RETAIL DRUGGISTS 


Mr. Frares. My name is George H. Frates. I am the Washington 
representative of the National Association of Retail Druggists, an 
association comprising 35,000 small independent retail drug store 
owners, pharmacists practicing their profession in every State of the 
Union and the District of Columbia. My address is 1163 National 
Press Building, Washington, D.C. Every State pharmaceutical as- 
sociation in the country is a member of the NARD. 

We appear in opposition to H. R. 2820, the title of which seeks to 
clarify the right of sellers to engage in competition, by in good faith 
meeting the equally low price of the competitor. To begin with, the 
title is misleading, because what the bill actually does, in our opinion, 
is to repeal the Robinson-Patman Act. 

It seems to us that if the latter designation was used, the indepen 
dent retail druggists of the country would in a moment know the 
devastating purpose of the bill. We do not believe that the definition 
of “good faith” can legally or legitimately be defined. 

What the independent retail druggists of the United States do 
realize, however, is this: If Congress permits price discrimination, 
thereby offending the antitrust laws as amended by the Robinson- 
Patman Act, then small retailers, considered to be the backbone of the 
country, are in jeopardy. They know from sad experience what price 
discrimination is—and what it does to them. 

Before the enactment of the Robinson-Patman Act price discrimina- 
tion Was rampant, One price to all—quantity and the cost of doing 
business being considered was an unknown factor, an occupant in the 
limbo of forgotten things. Small business was at ue mercy of the 
manufacturer. We want to make it plain that the National Associa- 
tion of Retail Druggists is not oppesed to big business per se. 

We do, however, vigorously oppose differentials in price resulting 
from the whims and fancies of the sellers. It is our opinion that small 
business can hold its own if producers are made to play by the same 
set of rules required of small business. 

We do not know the intricacies of the law nor the fine points which 
the proponents of H. R. 2820 might conceive. But we do know that 
35,000 small independent retail drug store owners in the country who 
come in contact with millions upon millions of people each day have a 
positive knowledge of the effect of price discrimination. The retail 
druggists of our Nation compounded and dispe nsed 389.178.8586 pre- 
scriptions last year. 

Fifteen vears ago Dr. John W. Dargavel, executive secretary and 
general manager of the National Association of Retail Druggists, was 
one of the first national leaders to recognize that the small independent 
retailer was due for an economic slaughtering unless Congress did 
something to permit independent operators to conduct honest, upright, 
legitimate businesses and to support themselves and their families 
from the fair earnings of such enterprises. 

It was independent small business that fougnt for the Robinson- 
Patman Act. It is independent small business that will again fight 
foritssurvival. The history of the enactment of the Robinson-Patman 
Act reveals that from its inception, powerful opposition appeared to 
delay and roadblock the bill. 
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Upon close scrutiny almost every argument used against the bill 
= to be a web of fabrications. That is, unless it was thought 
egitimate to use dishonest, deceptive and discriminatory methods in 
business practice. 

Violation of the Robinson-Patman Act plays right into the arms 
of monopoly. The record proves this. If the Congress now wishes to 
emasculate the Robinson-Patman Act by destroying it with statutory 
amendments, we believe the results will be as disastrous to small busi- 
ness as was the case before its enactment. 

When the late President Franklin D. Roosevelt placed his signature 
on the Robinson-Patman antidiscrimination bill June 20, 1936, it 
represented an outstanding victory for the small retail businessman. 

We are now again faced with an attempt to destroy the Robinson- 
Patman Act in the form of H. R. 2820 and S. 719. 

The bills are unnecessary. They would water down and dilute 
the antitrust laws. 

2. They go beyond the Supreme Court ruling. 

3. Why do the proponents of these measures want legislation to 
affirm the Supreme Court’s decision? Is it because they want to lock 
the Court’s decision in the Standard Oil case into statute ? 

We are of the belief that the proponents must be aware that it would 
be well-nigh impossible to prove that the seller knew or should have 
known that the price met, in fact, was unlawful. 

May we illustrate how the Robinson-Patman Act put a decided re- 
striction on that method of purchase indulged in by some chain stores 
and other large buyers, before the enactment of the law. It is known 
as “listing.” For example: The purchasing agent at headquarters 
negotiates with the manufacturer for the goods which the branch 
stores of the chain handles and prices are agreed upon between them. 

The merchandise was then entered into the official list which in turn 
became an authority to the district or local branch store managers 
to buy them from the manufacturer at the price quoted in the list. 

It will be noted that the headquarters’ agent bought nothing. He 
merely granted the manufacturer an opportunity to sell to the several 
branch stores at the list prices. To all intents and purposes this 
modus operandi was in reality a brokerage service. Paragraph (C) of 
section (2) of the Robinson-Patman law now prohibits such actions. 

It will be readily seen that if the list price includes the cost of de- 
livery to the branch stores, a discrimination at once appears between 
these delivered prices to the branches of the chain, and prices to other 
buyers from the manufacturer who sold f. 0. b. factory. This is quite 
as illegal for the manufacturer who grants as for the chain which 
receives this discrimination. 

Years of experience and observation with respect to the operation 
of the Robinson-Patman Act have convinced us that the leglislation 
preserves equal opportunity to all usefully employed in the service 
of distribution and protects the consuming public with real efficiency 
and the preservation of that public of its freedom from threat of 
monopoly or oppressions in obtaining its needs and dispensing of its 
products. 

The act suppresses more effectually discrimination between cus- 
tomers of the same seller not supported by sound economic differences 
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in their business position or in the cost of servicing them. Such dis- 
criminations are sometimes effected directly in prices or terms of sale, 
and sometimes by separate allowances to favorite customers for pur- 
ported services or other considerations which are unjustly diserimina- 
tory in their result against other customers. 

The road to monopoly is strewn with wrecks of independent busi- 
ness. It would, therefore, seem good policy on the part of Congress 
to consider carefully whether action on this bill is in the public interest. 
No public hearings before the Senate Judiciary Committee were held 
on S. 719. No opportunity has been granted to those who oppose this 
bill to make their wishes known to Congress, with the single excep- 
tion of the opportunity granted by this committee—and I might add, 
the Senate Small Business Committee. 

Monopoly in the field of distribution develops when big business 
is able to get concessions that are not available to all retailers, and 
to continue this practice long enough wears down the reserves of the 
indenpendent retailers. Antimonopoly laws ironically prevent these 
little retailers from taking any joint action in their own defense: con- 
sequetly, big business has been able to enjoy more and more of the 
ill-gotten fruits of discrimination. 

Big business is able to subdue competition by working on one sector 
at a time. Competition is subdued and independents who survive 
are on the brink of bankruptcy. They become so in debt to big busi- 
ness-controlled sources of supply that they are deprived of any inde- 
pendence of thought or action. 

Unless the entire distributional system of the Nation is to be revolu- 
tionized and the little independent units that now comprise the greater 
part of it eliminated, we must get back on a sound, fair economic basis. 
Laws must be amended to eliminate, instead of fostering, discrimina- 
tory practices. 

Small independent retail druggists of the Nation worked hard to 
promote the passage of the Robinson-Patman Act. It has given them 
a fighting chance with big business. The basing point may or may 
not be of vital importance to our industry; but when an attempt to 
settle a squabble belonging to the cement, steel, and gasoline giants 
take place and the result weakens protective legislation for the small 
retailer, then we feel like innocent bystanders on whom there has been 
dumped an avalanche of steel and cement and gasoline. 

Senator Paul H. Douglas remarked: 

Unless we cun amend 8S. 719 we can say goodbye to the Robinson-Patman Act. 
And we will go back to the heyday of monopoly. Concentration of economic 
power will grow and grow and grow. The average American will be unable 
to go into business for himself. The green laws of America’s business economy 
will be overrun by the weeds of monopoly. 

President Truman in his veto message which killed S. 1008 said: 

When further amendments of the antitrust laws are needed to meet new prob- 
lems, they should be enacted in a form which clearly preserves the basic purpose 
of these laws—the protection of fair competition and the prevention of monopoly 

May I thank the members of the House Judiciary Committee for 
the privilege of this appearance ¢ 

The CHairnman. We appreciate your coming. Our next witness is 
Mr. George J. Burger, vice president of the National Federation of 
Independent Business, Ine. 
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STATEMENT OF GEORGE J. BURGER, VICE PRESIDENT, NATIONAL 
FEDERATION OF INDEPENDENT BUSINESS, INC. 


Mr. Bureer. I am George J. Burger, vice president of the Nationa 
Federation of Independent Business, Inc. Our national headquarter: 
is at Burlingame, Calif. Our Washington oflice is at 714 Bond Build 
ing, Washington 5, D. C. 

The National Federation of Independent Business is an organiza 
tion composed of, and representing, small independent business and 
professional men across the Nation. It is the largest business organiza 
tion, in point of active individually supporting members, in the 
United States. 

Our members, and they alone, determine our position on all legisia 
tive matters. They put us on record for or against legislative pro 
posals directly by their individual, signed ballots, which are mailed 
to their Congressmen. Members present at these hearings are famil 
iar with the process by which our official positions are established. 

As we have pointed out in our previous testimony on so-called bas- 
ing-point legislation, Federation members have demanded repeatedly 
that we do everything possible to maintain the integrity of Federal! 
antitrust laws. They have called on us to seek strengthening and 
enforcement of these laws, to oppose all attempts, willful or other- 
wise, to weaken them. 

As directed by these votes, we opposed in the Eightieth and Eighty- 
first Congresses, so-called basing-point legislation which would have 
destroyed the Robinson-Patman protections which small firms have 
had against ruinous price discriminations. Record of our opposition 
will be found in, among other places, hearings held by the so-called 
Capehart committee, December $8, 1949; and in the Eighty-first Con 
gress before the Senate Judiciary Committee, March 31, 1949; and 
the House Small Business Committee, July 5, 1949. 

We believe the members of this Judiciary Committee who served 
in Congress through the past 3 years are familiar with the work we 
have done along these lines. Equally, we believe that many of the 
arguments which we advanced against so-called basing-point legisla 
tion in the Eightieth and Eighty-first Congresses apply with equal 
force against currently proposed legislation. 

We are here today to oppose H. R. 2820. Our opposition to this 
proposed legislation is based on the reasoned conclusion that the legis 
lation will, whether intended or not, we do not say, clest roy the Robin 
son-Patman protections enjoyed by small, independent businesses 
against ruinous price discriminations, Either that or make effective 
enforcement of the act so difficult as to rob the law of all potential for 
practical results. 

We believe that H. R. 2820 completely reverses the present Robin 
son-Patman Act by making “good faith meeting of competition” a 
complete defense against charges of price discrimination. We are 
sorry to say that in our own small way we think the United States 
Supreme Court was quite wrong in its interpretation of the statute in 
its January 8, 1951, decision on the Federal Trade Commission- 
Indiana Standard case. We make this observation mindful of the 
respect the Court deserves—as our highest tribunal—from all the 
citizens of this Nation. 
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We believe that the framers of the Robinson-Patman Act intended 
to change the provisions of the Clayton Act when they revised the 
“good faith” proviso of the latter. We believe that through this 
change they intended to make the “good faith” defense to price dis- 
crimination charges a way station on the road to complete defense. 
We reason that they had in mind at the time making the “good faith” 
defense, as the Honorable James Mead, Federal Trade Commission 
Chairman, put it in his April 18, 1951, letter to Senator Pat McCarran, 
Senate Judiciary Committee chairman, subsidiary to the basic Clay- 
ton Act policy of preserving commerce from substantial suppression 
of competition. 

We believe that H. R. 2820 changes all this by providing that “good 
faith” meeting of competitive prices shall be a complete defense to a 
charge of price discrimination except where the accused “knew or 
should have known the the lower price he met was unlawful.” Let us 
give an example. 

Company A decides it time to increase its share of business in a 
certain market. It finds the most convenient method of doing so is to 
lower the price to a few of its outlets. It knows that these outlets have 
been offered more attractive ternis by some competitors. But it also 
knows that for one reason or another these outlets have not taken on the 
competitive brands. In any event, Company A reduces its prices to 
these outlets. They take the reductions, and in using them inflict 
serions Competitive injuries to other outlets not so favorably treated. 

Along comes the Federal Trade Coniumnission to investigate. Com- 
pany A admits the obvious fact of injury to non-favored outlets, but 
savs, “Gentlemen, we had to do it, and did it in good faith, to meet 
competition from the other firms.” 

The Commission still has its doubts, however, what then must it do? 
It looks up the Clayton Act as amended by H. R. 2820 and finds that 
it must prove that, (1) Company A’s competitors’ prices were un- 
lawful; and (2) that Company A “knew. or should have known” these 
prices were unlawful. 

So, the Commission delays the proceedings against Company A 
and calls in Company A’s competitors, initiating as it were an en- 
tirely new proceeding, to determine whether their prices were law- 
ful. Then, assuming that the Commission finds these prices to have 
been unlawful, it must further find whether Company A “knew or 
should have known” these prices were unlawful. 

Frankly, we very much doubt that the Commission or anyone out- 
side the executive staff of Company A can prove that Company A 
“knew or should have known” the prices to be unlawful, short of 
being able to prove that Company A’s accounting and legal experts 
had had ready access to its competitors’ books and records. 

Even granting that collusion does occur in American business from 
time to time, we seriously doubt that any concern, no matter how 
friendly with competitors, would allow those competitors to have 
analysts poking their noses into its intimate affairs. Frankly, we 
wonder whether any company—in the absence of some legal ruling 
to the effect—can have any accurate knowledge whether its com- 
petitors’ prices are lawful or unlawful. 

It may be that the Commission can, over a period of years, deter- 
mine whether this belief exists in the case of firms honestly trying to 
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meet competitive prices. But we doubt that the Commission can, 
or any agency can, determine whether this belief exists in the case of 
those trying to beat the law. And here we observe that most law en- 
forcement bodies are mainly concerned with those trying to beat the 
law, rather than with those honestly trying to comply w ith it. 

atria, even granting that the Commission could prove that 
prices met were unlawful, that it can make a finding whether al- 
leged unfair discriminators “knew or should have known” them to be 
unlawful, what then would occur? 

Historically, as you gentlemen know—and as small business knows 
even better—alongside the Commission the tortoise moves with the 
speed of the hare. We make this statement as an organization in com- 
plete sympathy with the Commission’s objectives, and not by way of 
criticism of any Commission personnel. 

Consider that the Commission consistently takes upward from 2 
to 10 years to complete its cases, that in some big cases its time record 
has stretched to over 10 years. For instance, the Cement Case took 
over 10 years to complete. The United States Rubber Co. case took 
almost 4 years to reach the “cease and desist” stage, hasn’t yet—12 
years after issuance of the “cease and desist”—been concluded. 

The tire industry maximum discount case was initiated in July 
1947, and no final action has yet been forthcoming. Records of many 
other cases will testify to similar developments’ 

Now, add to the delays already being encountered by the Commis- 
sion the delays which would occur through requiring the Commission 
to prove that prices met in “good faith” are themselves unlawful, and 
that alleged discriminators “knew or should have known” them to be 
unlawful, and chances are that even if the small business price ad- 
ministration prohibitions of the Robinson-Patman Act are not 
knocked out, the delays experienced in Robinson-Patman Act. price 
discrimination cases will be doubled. 

As far as small, independent businessmen are concerned, the trouble 
with this picture would be this: That by the time the cases were con- 
cluded, their only impact would be on textbooks studied by eager young 
law students in their late college years; conclusion of the doubly de- 
layed cases would afford no practical relief to injured independent 
businessmen except perhaps as some of their number looked down from 
their heavenly seats to earth. Though why anyone should care to 
look back from heaven to earth is beyond imagining. 

These then are our reasons for opposing H. R. 2820. But before 
concluding our remarks there is one additional point we wish to make 
clear: That we are not opposed to any seller using any pricing system 
that is permitted by existing law. We believe, as we have believed all 
along, that under present law, even as it existed prior to the Indiana 
Standard decision, all businessmen in these United States had the right 
to absorb freight, provided they did not misuse this right to promote 
price fixing or suppress competition or unfairly damage their com- 
petitors or assocl ites, 

Now in conclusion, as Senator Estes Kefauver said in his minority 
report to Senate Judiciary on S. 719, we say: 

* * * This is a time when smaller business firms are suffering severe in 
equalities created by their Government. These inequalities are threatening the 
very existence of small business. We do not believe that big business actually 
needs, in addition to its other advantages, an effective repeal of the law against 
discriminatory selling. We believe that big business is fully able to compete 
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on the basis of efficiency and to survive the competitive struggle with its smaller 
competitors, There is no excuse for giving big business the added privilege of 
using its aggregations of financial power to destroy its smaller competitors. 

Which is exactly what the Congress will be doing if it passes H. R. 
2820 or similar legislation. 

I am very glad to hear the remarks of Mr. Ruark of the Motor 
Wholesale and Equipment Association. I owned and operated an 
independent automotive industry business in the city of New York, 
metropolitan New York. And for 22 years, in season and out of season, 
I have been maintaining the position that Mr. Ruark ably brought out 
today of the rank price discrimination. 

I might add in the very first instance he mentioned about the Atlas 
contract. That was consummated in 1929 by the Miller Rubber Co. 
A few months later in the Lotus Club in the city of New York, I 
affixed my signature to a duplicate contract with the Miller Rubber Co. 
It had a 5-year period to run in. 

Some 30 or 60 days later that rubber company was acquired by one 
of the four major rubber companies. I was called to Akron, Ohio, and 
I was told in plain words—and this was a contract that would place 
independent tire dealers in direct competition, fair competition, with 
Sears, Roebuck and Montgomery Ward—we were told by that major 
rubber company that they would break this contract of ours. 

In the meantime, between 1929 and 1951, I think it will be found 
that the Atlas Supply Co., which is the Standard Oil of New Jersey, 
became the largest single tire account in the United States of America, 
I am glad that Mr. Ruark brought out the over-all conditions, be- 
cause that was the first attempt on the increasing concentration in the 
automotive industry that channeled not alone accessories, but also 
the spare tires. That has been in the hands of the four major tire 
manufacturers, the major car manufacturers, and in the past 21 
years; and has given them an exclusive monopoly on the sale of 50,- 
000,000 tires and tubes. A rank price discrimination. 

Mr. Chairman, we oppose H. R. 2820. From the very first instance, 
the position of the federation is this: We want no single action taken 
by the Congress that would weaken or nullify the antitrust laws. In 
fact, any action taken by the Congress would be to strengthen those 
laws. 

Mr. Wiis. Did you say you uphold or oppose / 

Mr. Burcer. U phole | the laws, enforcing the laws to the very limit. 
We find in our opinion that the laws have not been very vigorously 
enforced by the enforcing agencies. 

Mr. Chairman, appearing before your committee a few weeks ago 
was the able and distinguished Senator from Colorado. I am refer- 
ring to the Honorable Ed Johnson. In his remarks before this com- 
mittee on another bill considered by the committee, he said these very 
words: 

The economy of the country was undergoing a very rapid change, as you will 
recall. Mass production and huge industrial units were driving out small shops 
and the family-operated businesses. Chain stores and huge industrial com- 
binations employing collusion and engaging in high-handed conspiracy were 
using such devices as the squeeze plays, price juggling, or Pittsburgh-plus, for- 
merly an arbitrary restriction of credit, to destroy competition and free trading. 
Almerica was being strangled by monopoly. 

These destructive tendencies had to be checked or the economic control of 
the great country was certain to pass in the hands of a few powerful men. 
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President Theodore Roosevelt called them the malefactors of great wealth. Con 
gress, through the enactment of restrictive laws, which we now refer to as the 
antitrust laws, and the hard-boiled courts and the challenge of that day restored 
the free-enterprise system so far as they could to its former effective status. 

Realizing the great dangers which have been averted by the Congress in the 
face of great peril, I would not want to do anything which would weaken or 
injure in any degree the antitrust laws of this country. They are the people's 
protection against concentration of great wealth and the exercise of economic 
controls by the corporate interests. 

I say to you, Mr. Chairman, we concur in the statement of Senator 
Johnson which he made before this committee, and we believe in sub- 
stance that the approving of H. R. 2820 would go a long way in nulli- 
fying and weakening the antitrust laws. 

Mr. Chairman, before I finish, I would like to have the privilege of 
having inserted in the record a statement by Mr. C. Wilson Harder, 
president of the National Federation of Independent Business, entitled 
“Monopoly Breeds Communism.” 

The Coamman. Is that relevant to this bill? 

Mr. Burcer. It is the over-all effect of increased concentration and 
monopoly. 

The CHarman. I think we will put that in the appendix without 
including it in the hearings. We do not want to clutter up these hear- 
ings with statements that might be of a character that would be inter- 
esting but nonetheless irrelevant. 

Mr. Burcer. It covers, Mr. Chairman, the over-all economic situa- 
tion in which we are headed in case these antitrust laws—— 

re ‘ . ¢ 

The Carman. Is it long? 

Mr. Burcer. No. It is only a five-page statement. 

The CHatrMan. We will insert it. 

Mr. Bureer. Thank you. May I just add this one thought, Mr. 
Chairman. This is my own personal opinion. I want to commend the 
subcommittee of the House Judiciary Committee for the splendid 
work it is doing in its antimonopoly drive. I hope that the committee 
continues because small business of this Nation is looking with tremen- 
dous interest on the operation of your antimonopoly committee to 
continue its good work. 

At the same time I want to pay tribute to the staff of the committee 
as most cooperative and helpful in the problem of small business. 

The Cuatrman. Thank you very much, Mr. Burger. 

Mr. Burcer. We want to be definitely on record as opposing H. R. 
2820. 

The Caatrman. Thank you, Mr. Burger. We will insert Mr. Har- 
der’s statement at this point. 


STATEMENT OF C. WILSON HARDER. PRESIDENT, NATIONAL FEDERATION 
OF INDEPENDENT BUSINESS 


It is important for every American citizen to know that today powerful in- 
fluences inside and outside of government are using strong pressure to break 
down our antitrust laws. These are the Sherman Act, Clayton Act, and Robinson- 
Patman Act. 

Possibly many who are scuttling these important laws fail to realize that every 
nation that has gone communistic did not have antitrust laws. Furthermore, 
those nations legalized monopolies and cartels. 

When the people in those nations rebelled against this concentration of eco- 
nomic power in the hands of a few, the result was either communism or its half- 
brother, socialism. 

In the United States the press, the pulpit, the businessman, and the politician 
cannot say too much in opposition to communism. Our Armed Forces are today 
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killing Communists. This slaughter is, however, not solving our problem. It is 
like cutting off the leaves of poison ivy and not killing the roots. We must dig 
deep to root out the real cause of communism. To determine this cause, let’s 
look at the histories of other nations. 

Russia was the first nation to go communistic, but for generations the in- 
dividual Russian had little opportunity to engage in free enterprise. Court 
nobles not only owned the land he tilled but also prevented individual enter- 
prise from developing the great mineral and forest reserves of the country. In 
despair, Russians turned to communism. 

In Germany it was the Krupps, Thyssens, and a few others, operating 
monopolies and international cartels, interlocked with monopolies in other 
nations, who brought about a half century of unrest among the German people 
and disturbed the peace of the world. The German people even resorted to 
accepting an Austrian paperhanger by the name of Hitler to take over. Be 
cause of the power cranted Hitler by the German people, German monopolists 
invited Hitler to save their skins; yet they eventually lost control. 

Italy went through misery under Mussolini, who was put into power by the 
Italian monopolists. Spain is in the same throes of misery today. 

Millions of Chinese are Communists today ; vet they never read Marx or Lenin. 
Most of them are unable to read. They rebelled against a system of strict 
monopoly control of land and business, with a yreat amount of their business 
monopolies interlocked with foreign monopolies. Russia encouraged the thought 
that the Chinese conld be nothing more than slaves under such control; thus 
they accepted Stalin’s dictates 

For generations the entire Japanese economy was controlled by 11 Zaibatsu 
families who put into power the war lord Tojo. Under the direction of Gen. 
Douglas MacArthur, a magnificent job was accomplished in breaking the 
strangle hold of that monopoly. Since his removal, Japanese monopolists, aided 
by American monopolists, are moving into positions of power again. It is very 
possible that a continuation of this trend will drive the Japanese people, in 
despair, to communism. 

England has gone down the road to socialism, the halfway house to com- 
munism. This was due to a legalized monopoly system that permitted the 
nation’s resources to be controlled by a few. Today many of their industries 
have been transferred into a government monopoly as a substitute for private 
monopoly. Monopolistic tactics employed agaisnt the colonies of Great Britain 
have caused a great divorcement of them from the mother country 

In 1948, after a trip to England, Senator William Benton, from Connecticut, 
reported on a luncheon he nttended. Present was Lord McGowen, chairman of 
the Imperial Chemical Co., Ltd., one of the world’s big monopolies, and 
who sits on the board of one of the largest concerns in the United States. Lord 
McGowen stated, “I see no hope for collaboration between the Americans and 
British unless the United States repeals their Sherman Antitrust Act. Can we 
in Eneland look forward to that?” 

Thirty vears ago Lenin stated that victory for communism in the United States 
would come from within. He noted with emphasis that the greatest obstacle in 
the path of communism was the number of small businesses existing at the 
time. The truth is that Lenin was more prophetic than we should care to admit. 
Ve are in danger, from within, of going down the road to communism, But first 
let us see what we have. 

The American independent business way of life is a pattern whereby all citi- 
zens have a right, through ingenuity and ambition, to go into the market place 
and win a business and permit fair competition as the guiding factor to control 
prices and create the necessary employment that is needed for citizens of our 
Nation to have jobs. As a result of this system our people have achieved the 
most Widespread and fairest sharing in the material benefits of business of any 
people any time, and they are as free as ever were the citizens of any land. 

But what is happening? 

Hundreds of millions of dollars are spent yearly attempting to educate the 
American people that monopoly control means greater purchasing power and 
lower prices for consumers; that it means more of the good things of material 
life and more assured freedom for everyone. 

Instead of seven restaurants in a community, the monopolists claim, one res- 
taurant is more efficient and economical. Yet these monopolists don’t say how 
the people who are thrown out of jobs by the change from seven outlets to one 
will earn money to patronize the restaurant, or how industries who supplied the 
seven outlets will continue to be able to exist. 
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These monopolists do not tell the people, perhaps because they do not realize, 
that, if their argument is sound, then it is but one little, logical step to the 
claims of communism, that the state take over the one restaurant, eliminate 
the profits, and sell at even lower prices. 

This trend away from our free competitive enterprise system and toward 
monopoly has gone far. 

Today, because of the concentration of our economic power in the hands of a 
few, we are finding ourselves in the plight of being dependent upon government 
for subsidy. We depend upon employment created by having a defense program, 
also by the tremendous give-away programs to other nations. Without them 
our unemployment rolls would skyrocket. 

In order to promote the fiction of continued prosperity in an age of growing 
monopoly, we are wasting the assets inherited from our founding forefathers. 
Such assets were created upon a system of freedom in the market place. That 
we are in a ticklish position is not denied. We cannot go along the same path 
we are traveling without falling into the pit of communism. We cannot reverse 
our trend immediately without creating a potentially very damaging upheaval. 

The real danger today is that, while we are wasting these assets, government 
is not putting forth the effort to enforce, broaden, and strengthen our antitrust 
laws in order to bring about security for small business, the farmer, labor. 

Today we find the large majority of our defense contracts going to less than 
50 concerns in our Nation, with only crumbs peddled out in the way of sub- 
contracts; in addition, with the prime contractor making a profit off the sub- 
contractor. 

In our so-called give-away programs we find the major portion of the products 
and materials channeled through the same concerns in our Nation, and we find 
the shipments going to monopolistic set-ups in foreign nations, with little bene- 
fits directly derived by the citizens of those nations. This condition, naturally, 
not only makes the citizens of foreign nations easy marks for communism but at 
the same time discourages them about the United States and, by promoting 
higher taxes here, makes our own Nation just so much easier for Communism. 

As we have pointed out, our one hope is the preservation, strengthening, and 
enforcement of the antitrust laws, which some are trying to scuttle. Why? 
Because these laws not only guarantee our economic freedom but they work 
to provide each last citizen his fair share of a constantly expanding production. 

But government has been lax in its duty on these laws. One example is 
that government today is spending approximately $60 billion to defend the 
Nation against armed Communist aggression. More billions are being spent 
to arm the free nations. The Department of Justice is spending many millions 
to weed out communistic subversives in our country. Yet at the same time 
less than $10 million is asked to enforce the Nation’s antitrust laws. And the 
money appropriated is not always spent efficiently, even though it is nowhere 
near the amount needed to do a good job. 

It is the solemn duty of Congress, elected by the people, to see that all Govern- 
ment agencies properly carry out such duties. Yet it is in Congress and im- 
portant Government agencies that we find much support for movements to 
scuttle these laws. It is in Congress we find calls to “modernize” the laws, by 
people who would be the first to say that we should not modernize the Ten 
Commandments, that we must enforce them. 

All is not, however, hopeless. To the credit of those in government, they 
have recently established a Small Defense Plants Administration to assist in 
making corrections. Legislation has been introduced in Congress to forbid 
Shipments under the Marshall plan to nations permitting monopoly control of 
such products. To date this legislation has not been enacted into law. However, 
such action does indicate a need for such corrections, and it shows that some 
outside of government are attempting to make correction. 

If this hopeful trend is not strengthened and we are forced into a clash of 
arms with Russia, undoubtedly the battle would end with Old Glory flying over 
the Kremlin, but that would not in any way end communism, The monopolists 
would then be in control of our country, and shortly we would find rebellion 
among our people that would result in Government ownership. Our system of 
free enterprise would be lost forever. It would have fallen to communism or 
a similar system by some other name. 
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The United States today stands alone in the whole wide world with antitrust 
laws to protect and promote the American business system that has proven be- 
yond doubt that it is far superior to that of any other business system known 
to history. These laws are our greatest fortress. However, they are not being 
enforced and strengthened. 

Consequently, we are in grave danger because of our negligence of com- 
munism slipping through the back door. We are also in the same danger as 
many of the formerly free peoples of the world who, discouraged under monopoly 
pusiness systems, traded what remained of their God-given birthright of free 
will for a mess of pottage. 

Today in America is found the strange paradox of certain people actively 
engaged in cultivating communism. They are not only the poor maniacs that 
parade on May Day with clenched fists and carrying red cards. Those doing 
the most in preparing the seed bed for the harvest of communism are found 
holding office in Government, finance, and industry. 

More potential communism is spawned within the walnut-paneled luxury of 
offices where monopoly procedure and protection is devised than in a grubby 
cell headquarters in the Skid Row section of some city. 

Whether these people are activiated by malicious greed, by fear or stupidity, 
it makes little difference. They are as much assassins of the American system 
as a Bolshevik. 

It is a matter of history that Benedict Arnold was a very charming and 
polished gentleman. No one, more than 175 years later, knows exactly the 
reasons for his treachery or how he justified his actions to himself. But he, 
as modern Benedict Arnolds are doing today, escaped the consequences of his 
erime, Today the infamous spirit of Benedict Arnold again stalks the land 
when unfair methods are exercised to drive independent business out of the 
market place, discourage ownership of smal! farms, or deprive labor the right 
to work. 

Our antitrust laws are the only real fortress the world has against communism 
They are the real weapons of democracy, and those who seek to destroy them 
deserve no more consideration from their fellow citizens than any other war 
time saboteur. Great influence cannot be permitted to be used as a shield 
against punishment for great evil. : 

Naturally, it must always be recognized there is no crime in bigness. Every 
business has a right to grow, but definitely not through the cannibalism of 
MONnopoly The time for action is now. The Nation’s main streets have toe 
long suffered from the greed of a few outside of Government, plus the indiffer 
ence and negligence of many in Government with regard to enforcing our anti 
trust laws 

This situation is the same as if your local authorities permitted known ban 
dits to freely roam over Main Street 

Uniess a show-down and exposure is immediate, the generation of Americans 
now developing may very easily be forced into the slavery of industry, : t 

e, or labor monopolies, solely because there will be no opportunities 
he starting of any venture on Main Street or the continuation of 
dependent enterprise. Thus, we will continue to move toward the 
communism, 


The CnatmreMan, Our next witness will be Mr. R. H. Rowe, vice 
president and secretary of United States Wholesale Grocers’ Associa- 
tion, Inc. Mr. Rowe. 


STATEMENT OF R. H. ROWE, VICE PRESIDENT AND SECRETARY, 
UNITED STATES WHOLESALE GROCERS’ ASSOCIATION, INC. 


Mr. Rowr. My name is R. H. Rowe. I am vice president and secre- 
tary of the United States Wholesale Grocers’ Association, Inc., a na- 
tional trade organization of independent wholesale food distributors, 
with offices located in Washington, D. C. 
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I would like to extend to you, Mr. Chairman, and to the other mem- 
bers of the subcommittee our thanks and appreciation of your invita 
tion and of the opportunity afforded to express our views on this 
legislation. 

In order to show our concern with this measure, I desire to recal| 
the fact that our association made to Congressman Wright Patman the 
original proposals for legislation to prevent prices and other forms 
of discriminations in favor of the large buying organizations and 
against independent small business. The Patman bill was based on 
those proposals. It later became the Robinson-Patman bill and still 
later the Robinson-Patman Act. 

Here is a summary of the situation that resulted in the Robinson- 
Patman Act. Before the enactment of this law, the Great Atlantic & 
Pacific Tea Co. alone was receiving annually from its manufacturer 
suppliers $6,000,000 in advertising allowances and _ off-the-invoice 
quantity discounts and $2,000,000 as s brokerage fees, making a total of 
$8,000,000 in concessions that either were not available to the indi- 
vidual food distributor or available in very much less amounts. 

The Patman committee investigating big-scale buying and selling in 
1935, prior to and after the introduction of the Robinson-Patman bill, 
revealed also that most other large buying concerns in the grocery 
field were receiving diser iminatory discounts and allowances in vary- 
ing amounts and ratios, while the small buyer was left holding an 
empty bag. 

How could the individual merchant compete against concession 
piled on concession—brokerage fees piled on special quantity dis- 
counts and that aggregation heaped on advertising allowances. He 
was stayed in his trac ‘ks. He was defeated in the competitive fight 
before he started. No amount of good management and efficiency of 
operation could overcome such handicap. 

The Robinson-Patman Act stopped this flood of concessions to the 
big buyer as against the average buyer and in doing so it also affords 
protection to manufacturers against the coercive discount and con- 

cession demands of big buying organizations. 

The Robinson-Patman Act also affords to the independent merchant 
freedom from his former vain efforts to get discounts and allowances 
anywhere near those that used to be obtained by the large distributing 
organizations. 

He is now able to devote the time saved from such worry to improv- 
ing his own methods and operations, so that now the teamwork of the 
independent wholesaler and retailer is so effective, in many cases, that 
it can and does sell as cheap or cheaper on some items than any other 
form of distribution. 

We therefore fee! justified in being quite sensitive as to any amend- 
ment or change in the Robinson-Patman Act. Our firm conviction 
is that the Robinson-Patman Act should not be changed in any respect 
except to strengthen it. We do not believe that H. R. 2820 strengthens 
the act. We think it weakens and confuses the act both in provisions 
and enforcement. 

S. 719, dealing with the subject of meeting competition, was intro- 
duced by Senator McCarran on January 29, 1951. It amends the 
Robinson-Patman Act. H. R. 2820 was introduced by Congressman 
Walter on February 26,1951. The Walter bill in one section embodies 
the McCarran bill, with three words omitted and a definition of the 
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term “price” added, and in another section amends the Federal Trade 
Commission Act by adding to subsection 5 (a) thereof a new para- 
graph with respect to meeting competition. 

The majority report of the Senate Judiciary Committee on S. 719 


The primary purpose of this bill is to conform statutory law to the interpre- 
tation of section 2 of the Clayton Act, as amended by the Robinson-Patman Act 
(49 Stat. 1526, 15 U.S. C., see. 13), recently enunciated by the Supreme Court in 
Standard Oil Co. v. Federal Trade Commission, 340 U.S. 231 (1951). 

Senator McCarran in a speech in the Senate on January 17 forecast 
the introduction of S. 719. He also pointed out that the decision in 
the Indiana Standard Oil Co. case was by the Court, divided 5 to 3, 
Justice Minton not participating and Chief Justice Vinson and Jus- 
tices Reed and Black dissenting. 

Senator McCarran thereupon said: 

If Congress acts now to affirm and by statute confirm this decision of the 
Supreme Court, then uncertainty will be ended and there need be no fear that a 
change of one Justice, or a change in the mind of one Justice, might change the 
law. I earnestly hope, therefore, that Congress will, at this session, again 
grapple with this question, and again take appropriate action with the hope that 
this time the action which the Congress takes will not be nullified by a veto. 

We do not share Senator McCarran’s no-veto hope. In our view, 
both S. 719 and H. R. 2820 go so far outside the scope of the Court’s 
opinion as to invite a prompt and merited veto. 

It, however, appears that the purpose of this legislation—aside from 
the added definition of the word “price”—is to write the Court’s inter- 

yretation into statute law for the purpose of foreclosing the possi- 
bility of the Court reversing itself in some future case. 

Our view is that S. 719 as incorporated in H. R. 2820 and the other 
parts of H. R. 2820 do not confirm the Court’s opinion to statutory 
law, but on the contrary fall short of the Court’s opinion in one im- 
portant particular and needlessly go beyond it in several other 
particulars. 

Nor do we see the need for hurry in this attempt to write interpre- 
tation in law. We believe that is not the wisest course. Why not let 
us see how the Court’s interpretation, already the law, will work out. 

One reason why our law is a living, vital reality is the power pos- 
sessed by the Supreme Court to reverse itself on the basis of changed 
conditions or application or just plain mistake in the first place. Why 
then freeze this interpretation into permanent law? Why not let well 
enough alone for the present to see how we come out’ If the test 
proves unsatisfactory, then is time to resort to Congress for remedy. 

The antitrust laws are protective measures too important in their 
application to the infinite variety of trade and transaction in this 
country for them to be amended in haste or for court pronouncements 
with respect thereto to be rashly and brashly frozen into statute law. 

It is better to work to ultimate solution slowly and with trial and 
error, if need be, than to congeal court interpretation into continuing 
static condition. In this connection we quote from Senator Kefauver’s 
minority report on S. 719 as follows: 

Apparently, it is now considered necessary to enact new legislation confirming 
each decision of the Supreme Court in which a large corporation wins a legal 
victory over the antitrust laws. 
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Further, if Congress is to attempt to write into the statute what the 
Supreme Court says is already in the statute, then, unless it incorpo- 
rates the entire text of the Court’s opinion, it encounters the certain 
danger, so well illustrated by the pending bill, of writing in more or 
less than what the Court has said. 

H. R. 2820 differs from the opinion of the Supreme Court in the 
gb ana Standard Oil Co. case in the following respects: 

It fails to insert the words “lawful and” before the words “equally 
a price” in line 11, page 1; and at two places before the words 
“equally low” and “equally extensive” in line 14, page 2 of H. R. 2820. 

2. It adds a proviso—lines 1 through 3 and lines 16 through 19, 
page 2—-which in effect provides an escape from responsibility on the 
part of the competition-meeting seller with respect to the lawfulness 
of the price he is meeting. 

This proviso makes the good faith of such respondent with respect 
to the lawfulness of the price he is meeting hinge on his knowledge or 
opportunity of knowledge, with the result that he has an out unless he 
knew or should have known that the price he is meeting is unlawful. 
And apparently the burden would be on the Commission to show that 
he knew or should have known. The proviso therefore cancels out 
the emphasis, six times expressed in the Court’s opinion, on the require- 
ment that the price to be met must be lawful. 

This proviso amounts to defining good faith as a lack of knowl- 
edge of the unlawfulness of the price the respondent is meeting, where- 
as the Court’s opinion is to the effect that the respondent must show 
that such price is in fact lawful—that he must satisfy himself of that 
if he chooses to discriminate. That is quite a difference, but is ignored 
by H. R. 2820. 

It is true that the Court in the Standard Oil case stated with appar- 
ent inconsistency in its footnote 9 that the Commission in the instant 
case had found the necessary facts to sustain the seller’s defense, when 
the facts referred to, in its footnote 7, gave little or no indication of 
the lawfulness of the competitor's price, but the opinion itsel f Says 
six times the price met must be lawful. And, if the Congress is to 
be asked to codify a footnote rather than a six-times repeated state- 
ment in the body of the opinion, this illustrates again the basic dangers 
of such a bill. 

It may be objected that it would be difficult and in many instances 
impossible to prove the lawfulness of a competitor’s price—there fore, 
that in many instances it is extremely difficult if not impossible to 
justify otherwise unlawful discriminations on the ground of meeting 
competition—but the Court nevertheless said the price met must 
be lawful; and if the bill is to require less it does not provide what the 
Court said, and the strict standard set up by the Court is wiped out, 
opening this part of the act to a flood of abuses. 

5. Under the oper: ation of the proviso, in frequent cases it would 
prove lawful to meet an unlawful price. It would validate the com- 
pounding and pyramiding of unlawful price discriminations. 

3. The proviso results in shifting at least in part to the Federal 
Trade Commission the burden of showing lack of Justification; where- 
as the statute provides that the burden of sustaining justification rests 
wholly on the respondent charged with unlawful discrimination. 
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The Commission states that such shift is not desirable from the 
standpoint of effective enforcement, and recommends that the proviso 
be deleted. 

7. H. R. 2820 thickens the density of confusion occasioned by its 
omission of the word “lawful” and the insertion of its emasculated 
substitute therefor, by embodying its proposals in an entirely new 
subsection of section 2 of the Robinson-Patman Act -namely, sub- 
section (g)—although the matter of meeting competition is already 
treated in different language in the original subsection (b) of section 

That gives the courts two versions of meeting competition to 
adjudicate and reconcile. 

The definition of price in the last three lines of H. R. 2820 is 
an unwarranted trespass on the scope of the Court’s opinion. It is 
confusing and unnecessary. It might result in shutting out the 
possibility of subsection 2 (f) of the Robinson-Patman Act being 
applied to subsections 2 (d) and 2 (e) violations. 

Subsection 2 (f) makes it unlawful for any person knowingly to 
induce or receive an unlawful discrimination in price. Subsection 
2 (d) renders unlawful, payments of anything of value to or for the 
benefit of a customer or in consideration of any services furnished by 
a customer unless such payments are available on proportionally equal 
terms to all customers. Subsection 2 (e) has the same provision with 
respect to services or facilities furnished to customers by the seller. 

We are told that the purpose of including the definition of pr ice is 
to rule out the old so-called “mill-net” idea that some Federal Trade 
Commission people formerly urged and that it be feared would 
eliminate all uniform delivered prices; but that idea has been discarded 
and we think it would be a mistake to enact a definition vel hy’ ice” in 
order to kill that already dead duck, and by so doing create further 
confusion and uncertainty. 

This whole matter of defining price is another evidence of muddle- 
ment and not clarity. 

9, H. R. 2820 undertakes to tie on to the Federal Trade Commis _ 
Act the same omission and confusion with which it would afflict the 
Robinson-Patman Act. 

10. Its amendment to the Federal Trade Commission Act is another 
clear departure from the Court’s opinion and decison. The FTC Act 
was not involved in the case on which the Court passed judgment. The 
Court had no opportunity to evaluate its pronouncement as applicable 
to that act. 

This would appear a gratuitous involvement of the FTC Act in 
litigation to which it is an outsider. That is going too fast and too far. 

Thus this bill seems to us to overstep the bounds of the Court’s 
action, leaving only confusion, although its announced purpose is 
clarity and certainty. 

H. R. 2820 seems to us to be a tampering with the Robinson-Patman 
Act to its detriment and not a mere transfer of Court ruling from case 
hook to statute book. 

We see no need for this transfer. The Court's ruling is now the law 
of the land. Why undertake to make law more legal? That seems 
a highly useless and superfluous endeavor. But H. R. 2820 would do 
more. 
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In our opinion it could slash into the Robinson-Patinan Act and 
open it for transactions that it now bans. When I played marbles as 
a boy, we called it “fudging” when a player reached forward across 
the marked line to make his shot. It seems to us that this bill fudges 
over the boundaries of the Supreme Court’s opinion to make its shot 
and that it could come up with the Robinson-Patman Act shot full 
of holes. 

We consider that H. R. 2820 weakens the Robinson-Patman Act 
and hence we cannot subscribe to it. We ask this committee to disap- 
prove it. 

We oppose this bill H. R. 2820 because we do not think it is necessary. 
The Department of Justice told your committee that it did not think 
this legislation was necessary. It was not opposing it, but it did not 
think it was nec essary; and we think that every Congressman should 
first decide whether he thinks this legislation is necessary. 

The Cuarrman. Thank you very much. The meeting will now ad- 


journ. We will reassemble tomorrow morning at 10 o'clock. 


(Thereupon, at 12:45 p. m., the subcommittee adjourned until 
Friday morning, 10 a. m., September 14, 1951.) 
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FRIDAY, SEPTEMBER 14, 1951 


Houser or Representatives, 
SPECIAL SUBCOMMITTEE ON THE Stupy oF MonopoLy 
Power OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The special subcommittee met, pursuant to adjournment, at 10 a. m., 
in room 346, Old House Office Building, Hon. Emanuel Celler (chair- 
man) presiding. 

Present: Representatives Celler, Bryson, Willis, Rogers, Keating, 
and Goodwin. 

Also present : Ernest Goldstein, general counsel to the sub- 
committee; John Paul Stevens, associate counsel, representing the 
minority; and C. Murray Bernhardt, administrative counsel. 

Mr. Bryson (presiding). We will come to order. 

You will observe the chairman is not here yet. He will be here 
presently, and he asked me to open the meeting. 


Is Mr. Angus McDonald here / 


Give the stenographer your name and title and please state the 
capacity in which you appear. 


STATEMENT OF ANGUS McDONALD, ASSISTANT LEGISLATIVE 
SECRETARY OF THE NATIONAL FARMERS UNION 


Mr. McDonatp. My name is Angus McDonald. I am assistant 
legislative representative of the National Farmers Union. I live in 
Washington, D. C. 

Mr. Bryson. Do you have a prepared statement ¢ 

Mr. McDonavp. Mr. Chairman, | gave Mr. Bernhardt some state- 
ments yesterday. 

Mr. Bryson. We have those, yes. 

Gentlemen, we have six witnesses this morning, and we are pressed 
for time. We want you to take as much time as is necessary, but 
please confine your remarks directly to the issues and conserve as much 
time as possible. 

You may proceed, sir. 

Mr. McDonavp. Mr. Chairman, I think it will take only 15 or 20 
minutes to read this, if I may. 

Mr. Bryson. Very well. 

Mr. McDonaup. Mr. Chairman and members of the subcommittee, 
I would like first of all to express my appreciation to the chairman of 
the subcommittee for making it possible for a representative of the 
National Farmers Union to appear at this hearing. We are especially 
appreciative of the opportunity because, according to our information, 
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the original plan was to include only representatives of small-busi 
ness organizations. We feel that although small-business men have 
possibly a more direct interest in the bill under consideration,. H. R 
2820, farmers have an interest because fair and reasonable prices are 
only arrived at in a truly free competitive market. 

Agriculture has suffered possibly more than any other segment 
in our economy because of private restrictions on our free-ente rprise 
system. Early in the history of this country farmers suffered from 
machinations of speculators, from exorbitant freight rates, and from 
stock-market manipulations. Protests of farmers against these con- 
ditions were responsible in large part for our early antitrust laws in- 
cluding the Sherman Act, the Clayton Act, and the Federal Trade 
Commission Act. Although these laws did much to remedy the 
situation, they provided no remedy for simple price discrimination 
which weakened competition. Yet, history has proved that price 
discrimination is invariably one of the devices employed to destroy 
competition. In this era of billion-dollar corporations, it is compara- 
tively easy for a large business which supplies many areas to pick 
off one by one its competitors merely by selling at a loss in one neigh- 
borhood and making up the difference in the rest of its market area, 
No consipracy or combination is necessary if a large business is large 
enough to carry on for a period of time price discriminations which 
result in losses in the area where it has been decided all competition 
must be removed, 

I would like to emphasize the fact that the farmer has probably a 
greater interest in the preservation of free competition particularly 
in small towns and rural areas than any other producer in our econ- 
omy. The farmer is the greatest consumer of all. He spends about 
one-half of what he makes merely for production purposes. During 
the last few years, for example, the farmer has realized from gross 
receipts from $28 to $32 billion. His net during those years amounted 
to approximately half of the total sum received for his products. Not 
only does the farmer spend at least 50 percent of his gross to carry 
on production by buying such items as farm machinery, fe rtiliser, 
lumber, cement, gasoline, oil, electricity, seed, and insecticides, but he 
spends nearly all of the eo est of his income in the same way 
that any other constmer does. The farmer buys his bread and all of 
his processed food, including milk. Most farmers buy their meat and 

large number of them buy canned goods and fresh vegetables out 
of season. These facts indicate that the farmer as a producer and as 
a consumer has a paramount interest in enforcing a system of free 
competition. 

In regard to the interest of the farmer in H. R. 2820, past and present 
history indicates that it is not to his interest that this legislation be 
enacted. I would like to give one example to show why the part of 
the bill which relates to section 5 of the Federal Trade Commission 
Act would remove protection from price discrimination which the 
farmer has received since the act was passed. 

I refer to the case of the Federal Trade Commission against the 
Chamber of Commerce of Minneapolis et al., filed December 28, 1925. 
I would like to emphasize that in this case, according to paragraph 9 
of the complaint, the respondents were using unfair methods of com- 
petition in commerce which violated section 5 of the FTC Act. The 
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proposal under consideration here, in our opinion, would weaken the 
act by providing that a seller could reduce his price in good faith to 
meet the equally low price of the competitor, regardless ‘of its effects. 
I call the committee’s attention to paragraph 15 in the complaint which 
charged that the respondents— 

suppresses and destroys competition * * * discriminates against nonmembers 
in favor of members * * * depresses prices paid for grain bought by said 
respondents, members * * * and other shippers. 

Unless conspiracy could be proved, it seems likely that the same 
devices might again be employed if this bill becomes law. Two or 
more large grain buyers could discriminate against any marketing 
cooperative or group of farmers if they had sufficient economic power 
to depress the prices in any selected area 

Section 2, which would amend section 2 of the Clayton Act and 
which employs similar language, would also gravely weaken our anti- 
trust laws. The same arguments that apply to section 1 of the bill 
also apply to section 2. Good faith to those sophisticated in the use 
of monopolistics price devices would be a handy instrument to destroy 
the small-business man. We are unalterably opposed to using the 
good-faith formula as a complete defense to a charge of price dis- 
crimination. We feel that evidence showing good faith should be 
considered by the courts as a procedural defense, but that the final 
test should be whether or not one or more price operations may result 
in a substantial weakening of competition. While my organization 
is interested in preserving competition between the sellers of raw ma- 
terial which are relatively few in number, it is much more interested 
in the competitive situation at the retail level. We consider that the 
preservation of the free-enterprise system is dependent in large part 
on whether or not price competition exists in the grocery stores, in 
clothing establishments, gasoline filling stations, and so forth. The 
ultimate effect of a price discrimination should determine its legality, 
not whether or not two giant combinations such as U. S. Steel or 
Bethlehem are competing with each other. 

Investigations of the Federal Trade Commission and of this com- 
mittee have proved that such conditions between these large corpora- 
tions is nonexistent. It is not a coincidence that in the past when 
bids for cement were sent in from all parts of the country, they coin- 
cided to a thousandth of 1 cent. Neither is it a coincidence that when 
the mill price of steel goes up in Pittsburgh it goes up everywhere 
with very few exceptions. 

Now, I would like to give one more example to indicate why weak- 
— of the Robinson-Patman Act by the passage of section 2 of this 
bill would have an adverse effect on agriculture and on the entire 
economy. I call the committee’s attention to hearings recently pub- 
lished by the Select Committee on Small Business in the House of 
Representatives, Eighty-second Congress, first session, May 11 and 12, 
1951. These hearings were held in Chic ago and a number of other 
places and were devoted to the problems of small manufacturers of 
farm equipment and machinery. 

I call the subcommittee’s attention to the testimony of Wendell E. 
Butler, president of Allied Farm Equipment Manufacturers Associa- 
tion, who represents 150 small manufacturers. Mr. Butler told the 
committee that there was no shortage of steel; that the supply was 
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plentiful, but that small manufacturers were constantly being refused 
steel at mill prices. Steel warehouses, he said, had no steel for smal! 
manufacturers, but it was possible to obtain unlimited quantities of 
steel of all types and kinds at four or five times the regular mill price. 

The farmers’ interest in these hearings stems from the fact that 
the 150 members of the Allied Farm Equipment Manufacturers Asso- 
ciation are small companies which produce many specialty tools espe 
cially designed to fit varying soil conditions. These tools cannot in 
the main be economically produced by large manufacturers. If these 
manufacturers are allowed to die, farmers will not be able to get 
equipment and they will not be able to produce adequately for the 
Nation and the defense program. These companies are being forced 
out of business by price discrimination. They are being charged 
ridiculously high prices, so high that many of them face bankruptcy. 

Many more examples of the current bad effects of price discrimi- 
nation could be given. Extensive hearings were held not only by the 
House Small Business Committee, but investigations have been made 
in the Senate Small Business Committee which indicate that rigid 
enforcement of the antitrust laws is necessary if the free-enterprise 
system is to survive. Certainly, the war emergency does not call for 
any weakening in our antitrust laws. 

It is pretended that this legislation merely attempts to conform 
legislative law to a recent decision of the United States Supreme 
Court. It seems unnecessary to change the law. Actually, H. R. 
2820 would change the law by cutting the heart out of the Robinson- 
Patman Act, by making good faith a complete defense. If laws are 
needed to preserve free competition, they should be worded so that 


an act or series of acts would be illegal if the effect might be to sub- 
stantially lessen competition. 

If legislation is needed, certainly this particular phrase should be 
retained in the present law. We see no objection to an amendment 
which has been sugested by James M. Mead, chairman of the Fed- 
eral Trade Commission, in response to an opinion by the chairman 
of the Senate Judiciary Committee. This amendment provides: 


That unless the effect of the discrimination may be substantially to lessen 
competition or tend to create a monopoly in any line of commerce, it shall be a 
complete defense for a Seller to show that his lower price of the furnishing of 
services or facilities to any purchaser or purchasers was made in good faith to 
meet an equally low price of a competitor, or the services or facilities furnished 
by a competitor. 

Finally, I would like to comment on the words in the bill: 

Provided, That a seller shall not be deemed to have acted in good faith if he 
knew or should have known that the lower price or more extensive services or 
facilities which he met were unlawful— 

which occur in both sections of the bill. This provision would seem 
to me an impossible burden on sellers. They could not be presumed 
to know in every instance whether or not those who bought from 
them were violating the law. This provision seems illogical in an- 
other respect. There is an inference here that a seller would not be 
allowed to meet an unlawful price. In other words, a seller would not 
have the right to protect himself from a price raid. This provision 
seems contrary to the thinking of the United States Supreme Court 
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in the Standard Oil Company v. F. 7. C. case which this bill purports 
to implement into legislative law. The Court points out, and I quote: 

It is enough to say that Congress did not seek by the Robinson-Patman Act 
either to abolish competition or so radically to curtail it that a seller would have 
no substantial right of self-defense against a price raid by a competitor. 

Mr. Chairman, that completes my prepared statement. 

Mr. Goutpsrein. Mr. Chairman, I would like to ask a few questions. 

Mr. Bryson. You may. 

Mr. Gotpsrern. Mr. McDonald, on the first page of your statement 
in your second paragraph, you refer to selling at a loss, and with 
particular reference to this bill, is it your understanding that this bill 
would permit selling at a loss and make it a lawful activity ¢ 

Mr. McDonavp. That is my understanding. 

Mr. Gotpsretn. In other words, that the price which was being met 
would be a price 

Mr. McDonaxp (interposing). If a specific price was below cost, it 
would be legal, provided someone else was prepared to sell at that same 
identical price below cost. 

Mr. Srevens. Do you think that that would be good faith meeting 
of eompetition—to sell at a loss to drive someone out of business, or 
something like that ¢ 

Mr. McDonatp. I think that all that is necessary is that someone 
else is going to offer the product at the same price, however high or 
low, it does not make any difference. So in order to retain the market, 
or part of it, it could be argued that one of the two meeting the other’s 
price would match prices. 

Now, we have no objection, of course, to cutting prices or to selling 
at a loss provided the same price is made available to all customers. 

Mr. Wiiuis. Now you have hit the nail on the head, and what you 
have said states the whole philosophy of the Robinson-Patman law. 
If the seller wants to come into a community and undercut his com- 
petitors, he can do that and more. If the Standard Oil Co. wants 
to come into a town, they can undersell Gulf, Texas, or any other oil 
company. ‘They can do that all they please, provided they extend the 
same price to all their customers in that community. What would 
the effect then be? The effect would be that the filling station oper- 
ators would have a choice in buying from Standard. Then it would 
be up to Gulf and Texas to meet that price. ‘Then there would be a 
competition or a price war, if you please, among the giants. But the 
poor filling station operator would not be in between, and you are 
absolutely correct that that is permissible under the Robinson-Patman 
law. And under this bill, it is absolutely true, in our opinion, that in 
meeting in good faith a competitor’s price, even though the price of 
that competitor be unlawful, and even to obtain new customers, the 
second party, the one who followed the leader, can come in and sell at 
aloss. I think that is permissible under this bill. 

Mr. Bryson. Of course, eventually the strong would survive and 
he would eventually dominate the market, and then could raise the 
prices. j 

Mr. Wixus. Yes; that is right. 

Mr. Gotpsrrin. With reference again to your 1923 Federal Trade 
Commission case, it is not clear from the statement just what was 
going on, but I take it that it was the purchasers of grain that were 
depressing the price rather than the sellers. Is that correct ? 
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Mr. McDona.p. That is correct. In regard to this point—appar- 
ently it is a legal point—I consulted counsel, and was informed that 
these illegal acts which resulted in the Federal Trade Commission 
action would include price discrimination, a sort of price discrimina- 
tion in reverse. It is price discrimination by purchasers, discrimi- 
nating in the price which they give to sellers. So that, I think, does 
come under section 5 as an unfair practice, and certainly the act did 
relate to a price discrimination; I mean, the illegal act. 

Mr. Govpsrern. But is there anything in H. R. 2820 that you be- 
lieve would authorize or make lawful such a depression of purchase 
prices as distinguished from selling prices? The bill, I believe, speaks 
of the seller. 

Mr. McDonavp. I feel that the amendment, as to just where the 
amendment begins and leaves off, the courts would have to decide. 
But I see no reason in tampering with section 5 of the Federal Trade 
Commission Act. 

Mr. Gotpsre1n. I direct your attention to the fact that the bill—— 

Mr. McDonatp (continuing). And casting a shadow of doubt on 
such matters which have been clarified, as an example that I gave. 

Mr. Goupstre1n. But the bill speaks only of sellers, Mr. McDonald, 
and not of buyers, and I was wondering if there was any particular 
language that you thought referred particularly to buyers as distin- 
guished from the word “seller” which itself appears in the bill before 
us. 

Mr. McDonatp. The bill does not specifically say “buyers,” no. 

Mr. Goxpsrern. Is there any language that you might infer to 
mean buyers? 

Mr. McDonatp. No; I do not remember that there is, in regard to 
buyers. 

Mr. Srevens. Mr. McDonald, you said that you do not think that 
Congress should tamper with section 5 of the Clayton Act as it is 
now. Do you have the same feeling about existing law with respect 
to section 2 of the Robinson-Patman Act? 

Mr. McDona tp. I feel that section 2 of the Robinson-Patman Act, 
as I read it, with my limited comprehension, seems perfectly clear. 
I would not suggest any amendment except the amendment which 
perhaps would be redundant, the amendment suggested by Mr. Mead 
of the Federal Trade Commission, which just repeats that phrase 
which I emphasized. It just repeats the phrase which is already in 
existing law. And I think that this bill would repeal that particular 
yhrase and make legal a price discrimination where good faith could 
be presumed, regardless of its effects, even though all competition 
was destroyed. 

Mr. Goopwtn. Your organization has always supported the Rob- 
inson-Patman Act; is that correct? 

Mr. McDona.p. That is correct, sir. 

Mr. Bryson. What is the membership of your organization, 
approximately ? 

Mr. McDonatp. About a half million, Mr. Chairman. 

Mr. Bernnarpvt. Mr. McDonald, do you think that a seller who 
offers a lower price to one of his buyers should be required to offer the 
same price to all of his buyers, regardless of whether his buyers are 
competing against each other on their own level? 
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Mr. McDonaxp. No; I do not think so at all, not unless is injures 
competition. We do not feel that business should be in a strait-jacket, 
and that in certain instances you should be allowed to lower your price. 
We have contended, for example, that the practice of freight absorp- 
tion, which is a price discrimination, in many instances is perfectly 
legal. 

Mr. Bernuarpr. Do you think that a baker in Chicago who sells 
his bread within a 100-mile radius of Chicago should be allowed to 
go down to St. Louis and sell bread there at a lower price in order to 
meet the local prices prevailing in St. Louis? 

Mr. McDona.p. If he can do that without injuring competition. 
Of course, generally, dumping means that you were trying to put 
someone out of business. If you are selling at a loss over a period 
of time, there must be some reason for wanting to lose money, so that 
eventually you will make more money, by getting rid of competition, 
and then raising your price back up. 

Mr. Brenuarprt. In other words, you do not really object to the 
theory of the seller going out and getting come new business in an area 
outside his existing market territory ¢ 

Mr. McDona.p. Not at all. 

Mr. Stevens. Mr. McDonald, I would like to ask one question on 
the subject that Mr. Willis was talking about with respect to the oil 
companies. 

Assuming that the Standard Oil Co. of Indiana, which does not 
now sell in Washington, should come into the northwest section of 
Washington and sell at a very low price to a dozen stations just to get 
into those 12 stations, and it makes the same price available to all of 
those stations, and then, say, the Homoco Oil Co., which distributes 
throughout Washington, D. C., wants to meet the Standard of Indiana 
price in those 12 stations, do you think it should be allowed to do so 
without lowering its price throughout the city? 

Mr. McDona.p. I think that the Standard Oil action would be 
illegal unless it made that price available—— 

Mr. Stevens. Say it makes its price available to everyone. That is 
the example I am giving you. 

Mr. McDonavp. If it made its price available to all filling stations 
in this area, then the other company can come in and meet that price, 
and it is legal, and I think it should be. 

Mr. Srevens. I am assuming that Standard was just selling in the 
northwest section because they were just trying to get started in a 
few stations, and if Homoco should meet that price in the northwest 
section of Washington, should it be compelled to sell at the same price 
throughout the city, or should it be able to protect itself from the 
invasion by Standard of Indiana by meeting the equally low price? 

Mr. McDonatp. The question would apply to the last part of the 
bill that I mentioned, as to whether or not 

Mr. Stevens. Let us not get into the legal situation. 

Mr. McDonatp. I am just trying to answer your question. 

Mr. Srevens. Do you think that is a good idea 

Mr. McDonatp. I am just trying to answer your question as to 
whether or not a competitor can protect himself from a price raid. 
Now, I have indicated that I thought he should. The bill, as I under- 
stand it, indicates that you cannot protect yourself from a price 
raid 
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Mr. Stevens. I am not interested in knowing what the bill provides 
at the moment, but what your feeling is about that situation. Do you 
think that Homoco should be able to protect itself from that kind of 
price raid ? : 

Mr. McDona.p. I think that it should, if the act is unlawful, but it 
cannot do it under this bill. 

Mr. Stevens. Assuming that Standard’s action was 

Mr. McDonatp. If it sells to 12 stations, and if that is an illegal act, 
if that is an illegal price discrimination, then under this legislation, 
the other company cannot protect himself and meet that price. 

Mr. Srevens. You are changing the hypothesis, Mr. McDonald. 
I was assuming that it was a legal action by Standard of Indiana 
to offer at the same price to those 12 stations a lower price than Ho- 
moco was then offering. Would it be, in your opinion, wise policy to 
permit Homoco to meet the lower price offered by Standard without 
at the same time reducing its price throughout the Washington area? 

Mr. McDonaxp. If the act is legal, certainly, they could meet Stand- 
ard’s price. But under the Robinson-Patman Act, if the effect of that 
act is to injure competition, then it is illegal. And you would legalize 
here in a way an illegal act by not allowing a competitor to protect 
himself from a price raid. 

Mr. Stevens. So you think that Homoco in that situation should be 
able to protect itself by meeting the price in those 12 stations? 

Mr. McDonatp. Certainly. 

Mr. Stevens. Assuming that the Standard’s action was legal. 

You answered “Certainly” ; is that correct ? 

Mr. McDonatp. I did. 

Mr. BernuaArpr. I think he limited that, though, Mr. Stevens, by 
saying that it does not result in price discrimination. 

Mr. Stevens. But what does that mean? You said that Homoco 
could protect itself by lowering its price to those 12 stations without 
lowering it to the other stations in the Washington area. Those were 
the facts. That was your understanding, was it not ? 

Mr. McDonatp. Yes. I am not arguing, I would like to make it 
clear 

Mr. Stevens. I just wanted to get your opinion. 

Mr. McDonatp. Iam not trying to say that one competitor cannot 
meet another’s price, whether it is illegal or not. What we are saying 
is that the act should be stopped where it injures competition, or a 
series of acts result in a weakening of competition. 

Mr. Bryson. Mr. Bernhardt wants to ask one more question. 

Mr. Goodwin, do you have any questions? 

Mr. Goopwin. No. 

Mr. BernnaArpt. Mr. McDonald, do you subscribe to the view held 
by some that this bill, if enacted, would result in a restoration and 
validation of the basing point system ? 

Mr. McDonarp. I think I do. I do not see why under this bill you 
could not match prices and you could not set up a system of delivered 
prices, and each one of the sellers would say, “Well, I am meeting the 
other seller’s price in good faith.” 

Now, it is quite true that if you could prove concerted action, col- 
lusion, conspiracy, and so on, then that system would be illegal, and 
this bill would not legalize that, of course. But as far as meeting an 
individual price, a specific price, here, it seems to me that the match- 
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ing of delivered prices could be called meeting competition in good 
faith. 

Mr. Bryson. We are very much obliged to you, Mr. McDonald. 
Thank you so much. 

Mr. McDonaxp. Thank you, sir. 

Mr. Bryson. Gentlemen, we now have a former Assistant Attorney 
General, then head of the Antitrust Division of the Department of 
Justice, Mr. Herbert A. Bergson. 

You may proceed, Mr. Bergson. Would you give the stenographer 
your full name and the capacity in which you now appear, please ¢ 


STATEMENT OF HERBERT A. BERGSON, FORMER ASSISTANT 
ATTORNEY GENERAL OF THE UNITED STATES 


Mr. Brercson. My name is Herbert A. Bergson. I am appearing 
in response to an invitation from the chairman of this subcommittee 
to come up and give my present views on the subject. 

Mr. Wiis. You are not appearing for any particular organiza- 
tion ? 

Mr. Bercson. No. I am here solely in response to an invitation 
from the chairman of the subcommittee. 

Mr. Wiu1s. You are in private practice? 

Mr. Brreson. I am in private practice, yes. 

Mr. Wiius. When did you retire from Justice! 

Mr. Berason. September 30 of last year. 

Mr. Wis. Let me ask you this question. Have you ever repre- 
sented, or do you now represent, the Standard Oil Co. of Indiana? 

Mr. Berason. Yes; I have rendered an opinion on a matter entirely 
apart from this subject to them. 

Mr. Wis. But they are not listed as one of your clients. 

Mr. Bercson. No. I just rendered one opinion to them on some- 
thing that had absolutely nothing to do with delivered price, or any- 
thing like that. 

Mr. Bryson. Recalling your many fine statements made to us in the 
past, we look forward to your views in this instance. You may proceed 
at your own will, Mr. Bergson. 

Mr. Brreson. Thank you, Mr. Chairman. 

I will read my prepared statement. 

My name is Herbert A. Bergson. I am an attorney with offices 
here in Washington. Prior to returning to private practice, I was 
Assistant Attorney General in charge of the Antitrust Division of the 
Department of Justice. In that capacity I several times expressed my 
views before this and other congressional committees on issues sub- 
stantially similar to those raised by H. R. 2820 and S. 719. I am 
appearing today in response to your request for a statement of my 
present views on those issues. 

My views have not changed. Indeed, my experiences in private 
practice have strengthened my convictions. 

As you know, the pending legislation had its genesis in the position 
taken by the Federal Trade Commission in an action against the 
Standard Oil Co. of Indiana. In that case the Commission took the 
position that the good faith defense of section 2 (b) of the Clayton 
Act, as amended, by the Robinson-Patman Act was procedural rather 
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than substantive, and that it was not available to a seller if the effect 
of the discrimination made in good faith might be substantially to 
lessen competition or tend to create a monopoly. This position was 
adopted by the court of appeals. Because of this decision a section wis 
added to the so-called basing-point bill then pending in the Eighty- 
first Congress. As passed by the Senate, section 3 of that bill pro- 
vided that a seller could justify a discrimination by showing that his 
lower price was made in good faith to meet an equally low price of a 
competitor unless the discrimination substantially lessened compe- 
tition. In testifying on that bill before a subcommittee of the House 
Judiciary Committee, I stated that I believed that the Indiana case 
had been wrongly decided in the court of appeals, that the exception 
prohibiting the use of the good faith defense if the discrimination 
substantially lessened competition should be eliminated and that, with 
the elimination of that provision, the section would merely state the 
law as I believed it to be despite the decision of the court of appeals. 

Basing my opinion on the language of section 2 (b) of the Clayton 
Act, as amended by the Robinson-Patman Act, and a conviction that 
good faith price competition is and always has been in the public 
interest, I stated that a proper construction of the law permitted a 
seller in good faith to meet the price of a competitor regardless of 
the effect on competition. Since I so testified the Supreme Court 
has, as you know, reversed the court of appeals and has construed the 
proviso as affording an absolute defense to a charge of price dis 
crimination to meet the lawful price of a competitor. 

S. 719 is simply a statement of the law as interpreted by the Supreme 
Court. While the Supreme Court in the Indiana opinion talked only 
in terms of meeting a “lawful” price and did not specifically advert 
to a price which a seller in good faith erroneously believed to be a 
lawful price, the language in that opinion must be read with reference 
to the language in the Staley case where the Court made it clear that 
the “statute does not place an impossible burden on sellers.” I men- 
tion this in passing, although I cannot believe that there can be any 
serious question that the Supreme Court included this when it stated 
that the price being met must be a lawful one. Indeed, any other 
conclusion would raise serious doubt of the constitutionality of the 
provision. 

Mr. Stevens. Mr. Bergson, would you mind an interruption at that 
point ? 

Mr. Brreson. Of course not. 

Mr. Stevens. I want to make sure that I understand that entirely. 
What you are saying is that when the Supreme Court referred to the 
lawful price that was being met, in effect it was saying that the per- 
son meeting the price must in-good faith think it was lawful ? 

Mr. Bercson. That is right. 

Mr. Wituts. May I ask a question at that point, that is pertinent to 
the Staley case? 

Mr. Berason. Surely. 

Mr. Wuuis. You say in your statement, a few sentences ago, that 
the Supreme Court decision in the Standard Oil Co. of Indiana case 
must be read in light of the Staley case. By that, do you mean to leave 
the impression that the Staley case was not as strong as the Standard 
Oil Co. of Indiana case with regard to the necessity of meeting a lawful 
price ? 
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In that connection, I want to read to you the language of the Su- 
preme Court itself, on page 11 of a memorandum opinion regarding 
the Staley case. Here is what the Supreme Court said: 

In the Staley case, most of the Court’s opinion is devoted to the consideration 
of the evidence introduced in support of the seller’s defense under section 2 (b). 
The discussion (in the Staley case) proceeds upon the assumption applicable 
here that if a competitor’s lower price is a lawful individual price to offer to any 
of the seller’s customers, then the seller is protected. 

So the Supreme Court in the Standard Oil Co. of Indiana case is 
interpreting the Staley case quite differently from your interpretation 
in your statement. You say that the Standard Oil Co. of Indiana deci- 
sion must be read in the hight of the Staley case, meaning thereby— 
[ gather from the testimony—that the Staley case permitted the meet- 
ing, if you please, of an unlawful price. But the Supreme Court’s 
interpretation of the Staley case does not say that at all. It says: 

We are holding here what was held in the Staley case, namely, the meeting of 
a lawful price. 

Mr. Berason. I do not say at all what you think I said. In the 
Indiana case, the only question involved was the right to meet a known 
lawful price. In the Staley case, the price that was being met was 
unlawful. I make no contention that there is any right under the 
Robinson-Patman Act as it presently exists to meet generally an un- 
lawful price, as was involved in the Staley case, a systematic discrim- 
inatory pricing system. 

I have not even said in my statement that I believe that you can 
meet an individual unlawful price, although I think that might be 
possible. 

What I did say is that if you meet an unlawful price but you hon- 
estly believe that it is a lawful price, you honestly in good faith 
believe that you are meeting a lawful price, then you do have a defense 
under the Standard Oil case as read in the light of the Staley case. 

Mr. Wits. Of course, the point I am going to develop later—and 
I do not want to labor it right now—is that this bill in this respect goes 
much further than the Supreme Court decision. It is locking the box 
and making it impossible for future decisions of the Court whereby 
the Supreme Court would be given an opportunity to express itself 
on what its decision would be if an unlawful price was before the 
Court. The point is that what was before the Court in the Standard 
Oil Co. of Indiana case was a lawful price. 

Now, the question is, does not this bill go further and lock the box 
and say, “From here on, it shall be lawful in effect to meet an unlawful 
price in certain situations” ? 

Mr. Bercson. My answer to that would, of course, be “no,” for two 
reasons. The first reason is that I do not construe it as you construe it. 
Secondly, if it were to be construed as you construe it, or as you hope 
the Supreme Court might at some time construe it, and say that it 
would be illegal to meet an unlawful price even though you in good 
faith believed that it was a lawful price, and held that you acted at 
your peril when you met a price of a competitor, I think that that 
would be an unconstitutional construction of the statute, and there 
are cases that I think you will find—I do not have them in my state- 
ment—which hold that if a man is held at his peril to ascertain or 
know a fact that is not reasonably ascertainable, the statute puts too 
much of a burden on him. 
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Mr. Wi11s. Let me put it this way: Is there any affirmative lan- 
guage in this bill, H. R. 2820, indicating what shall be lawful from 
here on is to meet in good faith a lawful price? Is there any affirma- 
tive language in this bill which so states / 

Mr. Bereson. No; I do not believe so. 

Mr. Witu1s. So the question is, therefore 

Mr. Bereson. There is langauge that shows that the reasonably 
prudent man has to believe that it is a lawful price. 

Mr. Wiu1s. But we agree, now, that there is no affirmative language 
in this bill which says that what shall be valid and lawful from here on 
is for a seller in good faith to meet a lawful equally low price? There 
is no affirmative language in this bill to that effect; we agree on that 
point ? 

Mr. Berason. I will agree to this extent, that the bill says that rais- 
ing a good-faith defense, the seller has the burden of showing that the 
price that he is meeting is the equally low price of a competitor, which 
is either lawful or which he, as a reasonably prudent man, believes to 
be lawful. 

Mr. Wiuuis. Now, does that not leave the door wide open? Sup- 
pose a seller, assuming this bill were to pass, were hauled before the 
Commission and a case of discrimination were made out, and the Com- 
mission, let us say, filed a complaint; it charges operations in inter- 
state commerce; it charges a seller with discrimination. The dis- 
crimination is admitted. The seller comes forward and he says, “Well, 
I did not know that the price was unlawful, and I had no reason to 
believe it was unlawful,” and then with a straight face he will say, 
“And I will tell you why. I was meeting the price of Standard Oil,” 
or “Campbell’s Soup,” or “Hormel & Co. They are good people. 
They are respected, and trade in this town. I think they are honest. 
people. I think that they are good people. I met their price.” 

Now, he then makes out his prima facie case, in effect. 

Would it not, then, amount to the Federal Trade Commission, in 
shouldering the burden of going forward with the evidence, having 
the burden of practically having to prove collusion in order to meet 
the issue of a showing of good faith? And does that not result because 
the bill does not affirmatively and forthrightly meet the issue? Does 
it not leave a wide crack in the door ? 

Mr. Bereson. I would say no, for two reasons. In the first place, 
if there is such a problem, it would be present without the bill. You 
have the same problem now, because the only issue raised here by the 
Indiana case was after having established your good faith in meeting 
a price, whether you were deprived of that defense because the effect 
was substantially to lessen competition or tend to create a monopoly. 

So you have that same problem, anyway. This bill does not make 
it any better or any worse. 

Mr. Wiu1s. What bothers me, if it be true, and it is the theme of 
the proponents of this bill, is that it is said that what this bill does 
is simply to take case-book law and change it to statute law; not to 
make legal that which is unlawful under the Supreme Court deci- 
sions—if that is the only effect of the bill, then, first, why do we need 
it? 

Mr. Bercson. I tell you in my statement why I think you need 
it. 

Mr. Wits. I am sorry. 
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Mr. Rocers. May I interrupt you there with regard to the state- 
ment of constitutionality of statutes dealing with placing a burden 
upon an individual more or less to prove his innocence ? 

In section 1 on page 2 of this act, do you think that the statement, 
“if he knew or should have known that the lower price which he met 
was unlawful’—do you think that that places any burden that may 
lead to an unconstitutional interpretation ? 

Mr. Bereson. No, sir. I think that this burden is not impossible 
of performance. I think that the other is. You have to know at your 
peril. 

Mr. Rocers. Do you think that the interpretation of “should have 
known” does not place any undue burden on him ? 

Mr. Bereson. I do not think that the man should be protected 
by his own neglect or by his failure to take every reasonable pre- 

caution to protect his own position. On the other hand, I do not think 
that he should be made to act at his peril. 

Mr. Rocers. Do you mean by that, if a man is in the food business 
and he makes that his business, he should, as a matter of fact, know 
what the prices are within the trade, although actually he may not 
have known, despite the fact that he has engaged in the business for a 
long time? Would that fact, coupled with his ingenuity perhaps, 
and the elements of competition, lead to the conclusion that he should ¢ 

Mr. Bereson. I think, also, in meeting a particular price it might 
be almost impossible for a seller who does not have access to his com- 
petitors’ books and records and offers and counteroffers, and so forth, 
to know whether the price that he is meeting is a lawful price. 

Mr. Rocers. In other words, you feel that if he is engaged in the 
business, from the fact that he is engaged in the business, it should 
be inferred that he should have known whatever the lower price was, 
that it was an unlawful price ? 

Mr. Bereson. I would not say that, no. I would say that under 
ordinary, common, garden variety circumstances, that might be so. 
But I could imagine situations where a seller who was in the business 
and knew the pricing practices of his competitor would not know 
whether the particular price that he was meeting was an unlawful or 
a lawful price. 

Mr. Rocers. The point I am getting at is: How far could the Court 
go in interpreting that section? Is it just one of those things where 
you pass it to the jury and say—— 

Mr. Bereson. It is the usual reasonably prudent-man sort of theory 
that you get in tort actions, I should imagine. 

Mr. Rogers. Yes. 

Mr. Berason. Shall I continue? 

Mr. Rocers. Yes. 

Mr. Bercson. Moreover, while the Indiana case involved a so-called 
defensive meeting of a lower price, that is, the lower price was granted 
to retain an existing customer and not to gain a new customer, there 
is nothing in the opinion which indicates the Court had any intention 
of distinguishing 4 reo granting lower price to gain or to retain 
a customer. 

Mr. Wuriuis. Now, that is the second point I made. The first one was 
the lawful price to be met, and the second point that I made is what 
the Court decided with regard to defensive practice or offensive prac- 
tice. 
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You say in your statement—and bring it out very clearly— 

There is nothing in the opinion which indicates the Court had any intention o 
distinguishing between granting lower price to gain or to retain a customer. 

Mr. Bergson. Right. 

Mr. Wits (presiding). Now, I read in the record yesterday, not 1, 
not 2,3, 4, or 5, but 17 passages from the decision of the Supreme Court 
and from footnotes where the Court time and time and time again said, 
“What we have before us here is the meeting of a lawful price,” which 
is the first point we discussed a while ago, and “doing that in good 
faith in order to retain customers.’ 

Mr. Bereson. That is right. 

Mr. Wits. Now, you say there is nothing in the opinion which 
shows that if the situation had been different, the opinion might not 
have been different. I agree with you. But the point that I am mak- 
ing is that issue is forever foreclosed by this bill. It is locked in. 
From here on, it shall be permitted to go forward and meet in good 
faith, in my opinion, under the bill, an unlawful price, and, in my 
opinion, to meet in good faith a price of a competitor in order to go 
forward and obtain new customers. 

You point out that you do not know what the Supreme Court would 
have held. 

Mr. Berason. I agree 

Mr. Wituts. But I say that under this bill we do not have an oppor- 
tunity totest it. It is locked forever. 

Mr. Berason. No. I disagree that it is locked forever. 

Mr. Wuuts. Under this bill, lam talking about. 

Mr. Berason. I do not see it. No, I do not think it is locked under 
this bill. 

Mr. Wiiuts. Again, I ask you: Is there any affirmative language in 
this bill indicating that a seller cannot go forward and gain new cus- 
tomers? Does not this bill permit going forward and meeting the 
new raid—— 

Mr. Bereson. I think it does. 

Mr. Waits. In order to gain new customers ? 

Mr. Bereson. I think it does. 

Mr. Wits. The bill permits that ? 

Mr. Brreson. Surely. I think existing law does, too. 

Mr. Wits. Now, you agree that at least within the four corners of 
that decision, that point was not before the Supreme Court? 

Mr. Beroson. I agree with that, too. 

Mr. Wits. All right. 

Mr. Bereson. But I think 

Mr. Wiis. So, are you not locking the door there? 

Mr. Bereson. Ne, because if you do not pass this bill, the door is 
just as wide open. 

Mr. Wits. It is wide open. Surely, it is wide open, for future 
adjudication on that point. 

Mr. Bereson. All this bill does, in my opinion, is exactly what the 
Supreme Court did, and that is to say that when you make a good- 
faith defense and you can establish to the satisfaction of the Com- 
mission by substantial or a preponderance of the evidence or what- 
ever the burden of proof requirement before the Commission is, that 
you acted in good faith to meet the equally low price of a competitor, 
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it does not make any difference whether the effect of that sale is sub- 
stantially to lessen competition and to create a monopoly. That is all 
this bill does. 

Mr. Wiiuts. But to recapitulate—this bill does permit the meeting 
of a competitor’s price in good faith in order to gain customers / 

Mr. Bergson. I think it does, and I think existing law does, too. 

Mr. Witu1s. But the point is that the proponents of this bill are 
saying that we want to take case-book law and make statute law out of 
it. I say that you admit at least also that that point we hve just 
discussed was not adjudicated in the Supreme Court. 

Mr. Bereson. I admit that that point was not adjudicated in the 
Supreme Court. 

Mr. Wiu1s. That is all I want to know. 

Mr. Srevens. Mr. Bergson, could I ask you one point about the 
existing law, leaving the present bill out for the moment ? 

You said that the Supreme Court in the Indiana case was faced 
with the question of whether or not good faith was a procedural or 
substantive defense. Is there anything under existing law which 
would make it possible to say that when good faith is used defensively 
it is a substantive defense, but when it is used to gain a new customer, 
it is a procedural defense ? 

Mr. Bereson. Not that I know of. 

Mr. Srevens. In other words, the existing law is just like the 
present bill, then, as far as the use of the terms is concerned ¢ 

Mr. Bereson. That is my opinion. It always has been. 

Indeed, any such distinction would add to the indefiniteness of exist- 
ing law and be provocative of a considerable amount of additional 
litigation. But probably more important, I am firmly convinced that 
there is nothing in the Clayton Act or the Robinson-Patman Act, or 
in their legislative histories, which remotely suggests that any seller 
should have preferred access to a buyer. The notion of a captive 
buyer is completely repugnant to my concept of our competitive 
system. Finally, I do not construe S. 719 as requiring complainant in 
a proceeding involving section 2 (a) of the Clayton Act to assume the 
burden of proving the bad faith of the seller. In my opinion, a cor- 
rect construction would place on the seller the burden of proving 
good faith. 

S. 719, therefore, is simply declaratory of existing law and enunci- 
ates a sound principle. It will not interfere with the effective en- 
forcement of the antitrust laws and most certainly will not impair our 
competitive system. In most instances a seller may compete effec- 
tively without departing from his established price. When situations 
arise, however, in which the seller, in order to meet the price of his 
competitor, must make a choice between either departing from his 
established price or losing a sale to his competitor, we are faced with 
a situation in which one of two policies must prevail: either it is neces- 
sary to impose the hard-and-fast rule that there shall be nondiscrimi- 
nation as to price regardless of the seller’s good faith, in which case 
realistic price competition in the sense of an individual price variation 
to meet the price of a competitor, must go by the board, or it is neces- 
sary to adhere to the traditional rule of our economic system that 
sellers should be permitted to compete with each other pricewise, in 
which case the rule against discrimination must go by the board, I 
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do not believe that there should be a weakening of price competition 
by an overemphasis upon nondiscrimination. 

There are some who believe that there can be an adjustment between 
effective price competition and nondiscrimination. I have adverted 
to one of these, that is, the notion that the good-faith meeting of a 
lower price should be permitted only to retain an existing customer. 
Another suggestion is that good-faith meeting of a lower price should 
be permitted only when the effect may be to injure a competitor, but 
prohibited when the effect may be to substantially lessen competition 
or tend to create a monopoly. Apart from the substantial considera- 
tions of policy which I have already discussed, such a rule, while having 
an illustory sharpness of definition, would be impossible for the busi- 
nessman to follow and at the least difficult for the enforcement au- 
thorities to administer. The meaning of each of these standards is 
itself vague and the line between them so indefinite as to be indefinable. 
The adoption of such a rule would, as a practical matter, result in 
setting aside the Indiana decision. For it must never be forgotten 
that a businessman today faces not only the governmental action but 
private treble-damage suits if a subsequent autopsy of the facts sur- 
rounding a business transaction indicates a transgression of the 
antitrust laws. The businessman operating necessarily without com- 
plete knowledge of all possible relevant facts would not risk the exer- 
cise of the right granted him. The Robinson-Patman Act is already 
too vague and indefinite to increase the uncertainty regarding its 
scope, and additional vagueness would be in the interest of neither the 
businessman nor the courts nor other enforcement agencies. 

Since S. 719 is simply a declaratory of existing law, I would ordi- 
narily see no need for its enactment. However, the circumstances here 
are not ordinary. A Federal Trade Commissioner, speaking for the 
Commission, stated that S. 719 expresses the law as enunciated by the 
Supreme Court in the Indiana case. However, with commendable 
frankness he objected to the enactment of the bill in its present form 
in the “hope that the Supreme Court in future decisions would cir- 
cumscribe very strictly the opinion in the Standard Oil case.” 

While I do not believe that attempts to circumscribe this opinion 
very strictly would be successful, nevertheless I am of the opinion 
that S. 719 should be enacted to halt these attempts to whittle away 
the rule of the Indiana case and thereby continue the uncertainty 
which has for so long unnecessarily prevailed to the disadvantage of 
the enforcement agencies, the courts and the business community. 

Mr. Wiis. In that connection, may I ask several questions? 

I see your point now, that the idea of this bill is to crystallize into 
law the holding of the Supreme Court, according to your interpreta- 
tion of the decision, in order maybe, to make it impossible for the 
Supreme Court hereafter to change its mind, and thus to do away with 
the hope of those that object to that decision that maybe they will be 
successful in the future. 

Now, let us take the other side of that case. When the Supreme 
Court decided the Cement case, and similar cases, an effort was made 
by some in those instances to clarify, which, in effect, meant to reverse 
the Supreme Court decision which in those cases were objectionable 
to them. Now, they have a decision in their favor, and they want a 
law to lock it in the box. So, what is wrong with people who object 
to a decision, trying to get a fair chance to have the Supreme Court 
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come forth with a decision to apply in such a situation as, for instance, 
whether it is lawful or unlawful to gain instead of retain, and all 
those fringe cases and situations that have not been decided—what 
is wrong with that hope, and why do they want to lock it up and 
cover a field not covered, according to your own admission, by the 
Supreme Court, within the facts of that decision ? 

Mr. Bereson. I do not think it locks it up, Mr. Congressman. I 
think all that is locked up here is what was specifically decided by 
the Supreme Court in the Indiana case. The other questions would 
still be open under this bill. The only thing that is involved here is 
the question of whether or not the good-faith defense is procedural 
or substantive. 

Mr. Wiit1s. The question of whether it was lawful to go forward 
and gain new customers was not involved in this decision. But you 
say that in this bill it will be lawful to meet an equally low price in 
order to obtain and gain new customers ? 

Mr. Brereson. I did not say that. 

Mr. Witu1s. Did you not admit that under this bill it will be lawful 
from here on to meet an equal price of a competitor in order to obtain 
and gain new customers ? 

Mr. Bereson. That is the way I construe this bill; but that is the 
way I construe existing law, too. 

Mr. Wiis. But you do admit that those facts were not present in 
the Supreme Court ruling? The best that you can say in your state- 
ment is that there is no indication of what the Supreme Court might 
have held if they had been present. 

Mr. Keatine. Yes. But he says that this bill does not lock it up 
any more than the decision locks it up. 

Mr. Brereson. Than the existing law locks it up—it does not lock 
it up any more than the existing law locks it up. In my opinion, 
when the question comes up to the Supreme Court under existing 
law, if this bill does not pass, the Supreme Court would hold that 
you can gain acustomer. [also,in my opinion 

Mr. Wiis. It would hold that, in your opinion, eventually when 
a proper case is presented before it ? 

Mr. Bereson. That is right. 

Mr. Wiis. Now, we are locking it up before that case comes up. 
That is my point. 

Mr. Bereson. I do not want to argue as to whether you feel that it 
does or it does not. I do not think that this changes existing law at 
all on that point. 

I have confined my remarks thus far to a discussion of S. 719. 
What I have said is equally applicable to section 2 of H. R. 2820, 
except for the last paragraph which contains a definition of the word 
“price.” While the definition is a good commercial one, I doubt the 
advisability of enacting into statutory law a definition of a term, 
the meaning of which may differ in varying circumstances and which 
should more appropriately be defined in the light of the circumstances 
in a particular case. I also doubt the advisability of enacting section 1 
of H. R. 2820 which expressly provides that the good-faith meeting 
of the lower price of a competitor shal] not be deemed an unfair trade 
practice. Section 2 (a) of the Clayton Act recognizes a seller’s right 
to do this and it seems both unnecessary and unwise to single out 
one type of trade practice and declare it to be fair, especially since a 
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Federal Trade Commission has stated to this committee that unde; 
accepted canons of statutory construction the good-faith defense to : 
price discrimination under the Clayton Act would be equally availab|: 
as a defense to a charge of unfair trade practice under the Federa 
Trade Commission Act. 

That concludes my statement, Mr. Chairman. 

Mr. Stevens. Mr. Bergson, I would like to make one thing perfectly 
clear. In your opinion, under both existing law and under the bill, th: 
offensive situation would be treated the same as the defensive situa- 
tion? Itake it that is what yousaid? Isthat correct? 

Mr. Bercson. I am sure you are using the word “offensive” in its 
“aggressive” sense ¢ 

Mr. Srevens. I am just using it to identify it. “Aggressive,” yes. 
And as to the question of whether the door is locked, it is true that 
neither under existing law nor under the bill will the door be locked ? 

Mr. Berason. I think that if the Federal Trade Commission wanted 
to bring a case against an “offensive” good faith meeting of competi- 
tion to acquire a customer, it could do it under this bill as well as it 
could under existing law, but I think it would be unsuccessful in either 
instance. 

Mr. Rocers. I believe that you previously stated that you think 
the present law would permit any seller to go into a market to acquire 
new customers ? 

Mr. Berason. Surely. 

Mr. Rocers. And that while the Standard Oil Co. of Indiana case, 
a Federal Trade Commission case, was confined to that situation where 
one only went in to meet competition, if a case were based upon other 
facts, where one sought to gain new customers, then would he be, in 
your view, permitted to do it under present law ? 

Mr. Bereson. I think that the result would be the same. 

Mr. Rocers. And the enactment of the Senate bill would not change 
the situation in any manner? 

Mr. Bereson. No. 

Mr. Rogers. Do you think it would clarify if in any particular so 
far as the trade or the public is concerned ? 

Mr. Bereson. I do not believe so. I do not think that it adds or 
detracts from the existing situation, so far as the right to go out in 
good faith and acquire a competitor’s customer. 

Mr. Gotpstern. Mr. Bergson, if I correctly understand your re- 
marks to Mr. Rogers, in view of your assertion that S. 719 really per- 
mits nothing more nor less than what is permitted by the Supreme 
Court decision and the present body of law in general, what particular 
reason is there for enacting S. 719? 

Mr. Bercson. The reason that I see for enacting it is the position 
that was taken by Mr. Spingarn when he appeared before this com- 
mittee in which he said, “We want to take a crack at the Supreme 
Court’s opinion and see if we can cut it back.” 

Now, I think that the business community is entitled to know what 
the law is, to the extent that it is possible to clarify and make it defi- 
nite for them. Now, if the Commission is going to try to keep whack- 
ing away at the Indiana case, I think that the business community 
is entitled to have the Indiana case enacted into statutory law, so that 
the Commission cannot try to whack away, and there would be con- 
gressional adoption, as there already has been, because it seems to me 
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that there is no question that the Robinson-Patman Act, as it already 
stands, says the same thing. 

Mr. Rocers. May I interrupt just a minute? 

What assurance have you that the Federal Trade Commission will 
interpret the Senate bill in a manner different from the interpreta- 
tion it invoked under the Robinson-Patman Act when the Indiana 
case was before it? 

Mr. Bercson. Of course, I have no assurance as to what the Com- 
mission is going to do. 

Mr. Rocers. That is what I am getting at. 

Now, as a matter of fact, the interpretation that may be placed 
upon this bill and the interpretation that we lawyers may have placed 
upon the Robinson-Patman Act heretofore does not necessarily mean 
that that is what the Supreme Court is going to do; does it? 

Mr. Brercson. No. There are always inherent the possibilities of 
litigation. If you were to pass a bill saying that high noon shall be 
12 o’clock, somebody might try to litigate it sometime. ‘There is al- 
ways the possibility of litigation. 

But I think that there would be far less possibility if you enacted 
this bill than if you failed to enact this bill and let Mr. Spingarn’s 
statement stand. 

Mr. Gotpstetn. In other words, you feel that the Federal Trade 
Commission would be less prone to whittle away at a congressional 
enactment than it would at a Supreme Court decision ¢ 

Mr. Bereson. That is right. 

Mr. Keatinea. Although you still contend that the bill itself does not 
go beyond the Supreme Court decision? It seems to me that that 
contention weakens your other argument that we need the bill in order 
to prevent the Federal Trade Commission from whacking away, as you 
put it, at the decision. 

Mr. Berason. There is something in addition to whacking away, 
too. There is reversal. As you recall, the Indiana case was decided by 
a 5 to 3 vote, the nonvoting judge having already expressed his views 
very clearly when he was a circuit judge, and writing the majority 
opinion that was overruled in the Supreme Court. 

So you have nine Justices on the Supreme Court, five in favor of 
this rule and four against it. It would only take the change of one 
Justice to change the decision if the case came back to the Supreme 
Court. And I think that the business community is entitled to a pro- 
tection against that. 

Mr. Goxipstern. Mr. Bergson, carrying that thought out to its logi- 
eal, or illogical, conclusion, would it then be your position that every 
time the Supreme Court speaks, in order to avoid any change in the 
law that might come about through changes in personnel, that we 
should immediately enact its decision into statute, so that we never 
have vagaries from that moment on, or is this case something so 
peculiar or so particular that it his to be given special treatment ? 

Mr. Bereson. No. I would not say that at all. But there has 
been so much fuss and fume and smoke about this particular prob- 
lem, and since any violation here, whether it is a properly charged or 
improperly charged violation, can result in very long and expensive 
litigation—very expensive litigation—I think that the business com- 
munity is entitled to have the rule made definite. 
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Mr. Goxpstrein. Is there any particular point at which you can 
draw the line—— 

Mr. Brereson. And besides, I think that the rule is a proper rule. 

Mr. Gotpsrern. It may be proper today and another generation 
might make it improper. 

Mr. Bercson. You would have another Congress which could 
change it. 

Mr. Gorpsre1n. But particularly, is there any point at which you 
can draw a line and set up a rule of thumb for determining when 
it is that you crystallize the Supreme Court decision instead of taking 
a chance on the effects of time ¢ 

Mr. Bercson. No. It is an ad hoc situation. I think that the facts 
and circumstances surrounding this particular situation justify and 
almost require legislative action to be taken. 

Mr. Wiu1s. I just want to ask one more question. I want to leave 
the record perfectly clear on this point. 

In the light of the passages I read from the Supreme Court decision 
itself yesterday, showing plainly what was before the court, namely 
the situation of the meeting of the price of a competitor in order to 
retain customers, you admit that that was the issue before the Su- 
preme Court? Those were the facts before the Supreme Court; is 
that not right? 

Mr. Bereson. That is right. Of course, there are some times, Mr. 
Willis, that you cannot tell whether you are trying to retain or get a 
new customer, because you do not know whether the customer is yours 
or somebody else’s. 

Mr. Wiruts. That is speaking of the future, and varying cireum- 
stances. But I am talking about the Supreme Court decision itself. 
I do not want to get away from that. 

Mr. Bereson. All right. 

Mr. Wituis. You and I agree, do we not, that what was before the 
Supreme Court was the fact that the Standard Oil Co., in order to 
retain customers, met a lawful price? 

Mr. Bereson. I agree with you. 

Mr. Wiis. Now, you frankly admit also that by this bill, from 
here on, the Standard Oil Co. would be permitted to meet in good faith 
the price of a competitor in order to obtain new customers ; that would 
be permissible under this bill? I know your opinion is that it always 
has been the law. 

Mr. Bereson. Right. 

Mr. Wuus. I know that. But you say that that would be the 
effect of this bill? You admit that? 

Mr. Berason. I would say that under this bill they could meet the 
price of a competitor to acquire a new customer, and I say also that 
under existing law they could meet the price of a competitor to ac- 
quire a new customer. 

Mr. Wiis. But you say also, do you not—and this is what I 
want the record to be plain on at at least before the Supreme 
Court, those fact were not presented ? 

Mr. Berason. In the Indiana case? 

Mr. Wuuts. In the Indiana case. 

Mr. Berason. Right. I agree with you. 

Mr. Wiurs. All right. Now, you say that there has been so much 
of fussing and feuding about ‘this bill that it should be clarified. 
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It will clarify it all right by admitting your opinion of what the law 
always has been, and you may be right. But it will deny the mght 
of 55,000 druggists, whose representative testified here yesterday, it 
would deny the right of 225,000 filling station operators, whose repre- 
sentative testified here yesterday, it would deny the right of a half 
million farmers, whose representative testified here this morning, to 
at least test that question as to whether your opinion is a good one or 
not, inasmuch as that has never been decided before. 

That issue, namely, meeting a price to get new customers—can you 
cite me a Supreme Court opinion where that has been adjudicated ¢ 

Mr. Bereson. No. And I can tell you, Mr. Willis, that so far as 
I am concerned, they could litigate under this bill as well as they could 
under existing law. 

Mr. Wits. You lock it up. You say that under this bill it shall be 
lawful ; there shall be no question about it in the future. 

Mr. Berason. If you act in good faith, you cannot be deprived of 

your good-faith defense. Whatever that is, and however far section 
2 (a) goes, you are not to be deprived of that good-faith defense, under 
the Indiana opinion or under this bill, even though the effect of your 
discrimination was to eliminate competition or tend to create a mo- 
nopoly. That is what this billsays. That is what the Supreme Court 
said in the Indiana case. Whatever questions there are that are open 
under existing law, I think, are still open. I do not think that your 
interpretation of this bill or existing law—we differ on it—but I do 
not think that the enactment of this bill will lock that up. 
* Mr. Wituts. I am afraid I cannot follow you. You admit that 
under this bill the limited issue of going out in good faith and meeting 
competition will be lawful even though that is to get new customers ? 
That is the point I am talking about. This bill would lock that in a 
box. 

Mr. Bercson. The proponents of this bill, and the Senate Judiciary 
Committee in its majority report, have said that the sole purpose of 
this bill is to enact into law the decision of the Indiana case. 

Mr. Wituts. Oh, no, sir. If you will read from the majority report, 
you will see that it says that it shall make valid the going forward 
and getting new customers, and in getting new customers, whether the 
competing price be lawful or unlawful. 

Here is the report. 

Mr. Bercson. If the competing price—— 

Mr. Wits. Let me read from the report. 

Mr. Bereson. Very well. 

Mr. Wixuts. I am reading from the Senate majority report, page 6: 

There is no distinction between a seller reducing his price in good faith to 
meet the equally low price of a competitor for the purpose of gaining new cus- 
tomers, and his doing so for the purpose of retaining old customers. 

Mr. Bergeson. That is right. But they are just discussing what 
existing law does there. They are not saying that that is what this 
bill does. They and I happen to agree on what the existing law is. 

Mr. Wis. The only point I make is this. We do not agree, but 
we do agree on one point, that there is no Supreme Court decision 
today on the books saying that it is lawful to meet in good faith 
the price of a competitor in order to gain customers. That issue has 
not been passed upon by the Supreme Court. 

Mr. Brrason. Not that I am aware of. 





236 STUDY OF MONOPOLY POWER 


Mr. Srevens. Mr. Bergson, is your opinion on your interpretation 
of this bill with respect to gaining new customers any more definite 
and certain in your mind than is your opinion as to the effect of 
existing law on that point ? 

Mr. Bercson. No. I do not think that this bill would help you 
any. It will not hurt you, either. 

Mr. Wiiu1s. Then why pass it? 

Mr. Bercson. On that question of gaining new customers. 

Mr. Witus. All right. 

Mr. Stevens. There is no Supreme Court decision construing exist- 
ing law, and there is no Supreme Court decision construing this bill; 
is that correct ¢ 

Mr. Bereson. That is right. 

Mr. Stevens. May I ask one other question, Mr. Bergson? In 
the Standard Oil case, did the Supreme Court discuss the problem of 
treble damage action? Did the facts involve a treble damage suit? 

Mr. BerGson. Not that I recall. 

Mr. Stevens. So if you were to limit the Supreme Court decision 
to the exact and particular facts in that case, would it be possible to 
contend that the court did not decide that the good faith defense was 
available in a treble-damage action ¢ 

Mr. Bereson. They did not decide it. 

Mr. Stevens. Would the defense be available under this bill ? 

Mr. Bereson. It would be as much available as it is under existing 
law. 

Mr. Stevens. Let me put it this way. Do you think it is important, 
if good faith is to be a defense to a charge of price discrimination, 
that the defense be available in treble-damage actions ¢ 

Mr. Berason. Surely. 

Mr. Kearine. There is no distinction. 

Mr. BerGson. Certainly not. It seems to me that I would rather 
be faced with a cease-and-desist order than I would be with a $ $1,500,- 
000 judgment. You can change a practice, but you have to pay your 
$1,500,000. So I certainly think that that would be desirable. 

Mr. Stevens. So if that point were not specifically and clearly adju- 
dicated in the Supreme Court decision and yet were made clear in 
this bill, would that be an added reason for enacting the bill? 

Mr. Bereson. Yes: I would think so. 

Mr. Stevens. That is all I have. 

Mr. Wuuts. Is there anything further? 

Mr. Kerarine. I have nothing further. 

Mr. Wiiuts. Thank you very much, Mr. Bergson. 

Mr. Bercson. Thank you, Mr. Chairman. 

Mr. Wiuts. The next witness on the list is Mr. Donald Mont- 
gomery. 

Will you identify yourself and the capacity in which you appear? 


STATEMENT OF DONALD MONTGOMERY, DIRECTOR, WASHINGTON 
OFFICE, UNITED AUTOMOBILE WORKERS, CIO 


Mr. Monrcomery. Mr. Chairman, my name is Donald Montgomery. 
I am director of the Washington office of the United Automobile Work- 
ers, CIO, and as such I am a member of the legislative committee of 
the Congress of Industrial Organizations, and I am appearing here 
this morning on behalf of the CIO in opposition to H. R. 2820. 
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I have a prepared statement, Mr. Chairman, which I would like to 
read with your permission. 

Before I do, I would like to point out that after hearing this debate 
among lawyers, I think that I should disqualify myself to the extent 
of saying that I am a lawyer, and that what I am giving here, is a 
layman’s opinion of this law and of the probable effect of this law. 

Mr. Wiis. Very well. 

Mr. Monrcomery. These bills—and I am referring to S. 719 as 
well—in our judgment will promote the growth of monopoly and per- 
mit the exercise of monopoly power by big business. They achieve 
this result by legalizing the most powerful weapon that can be em- 
ployed by large and powerful corporations to keep smaller competi- 
tors under their control and to suppress competition among themselves. 
That weapon is price discrimination. 

H. R. 2820 leagalizes the weapon of price discrimination by author- 
izing monopolies to discriminate in prices as they choose, regardless 
of the consequences, providing the discriminatory reductions in price 
are made “in good faith to meet the equally low price of a competitor.” 

Effect of this provision will be to legalize the very type of discrim- 
ination that is monopoly’s most powerful weapon. Discriminating in 
price to meet the low price of a competitor is the ideal way to teach 
a price cutter a lesson and to warn him that if he wants to survive he 
had better stay in line. 

By selling to their customers in one locality at lower prices than 
they charge other customers elsewhere, large corporations can punish 
and put out of business any small or local concerns that undercut their 
prices. Under the basing-point system this requirement that small 
competitors either sell at the fixed prices or face punishment is re- 
enforced by a scheme of geographic price discrimination which gives 
warning that a cut in price in any locality may be dealt with as a cut 
in the entire structure of fixed prices. Here is a mechanism by which 
the dominant concerns may keep watch not only on the smaller con- 
cerns, but on each other, to make sure that no one of them, whether by 
accident or secret intent, undersells the prices fixed by the monopoly. 

The unrestrained right to discriminate in price to meet the price of a 
competitor gives the large companies an advantage which results not 
from their efficiency but from their size. The lower prices at which 
they sell to meet local competition are in effect subsidized by the 
higher prices which they charge in other areas where their competitors 
behave themselves and toe the line. With negligible financial injury to 
themselves, large concerns can inflict fatal injury upon local com- 
petitors who dare to sell below the fixed prices. 

Support for H. R. 2820 appears to be grounded upon sympathy for 
the large concerns rather than upon sympathy for the small ones that 
may be injured or put out of business by price discrimination. Un- 
believable though it may seem, this sympathy for the large concerns 
seems to be based on the idea that because they are so large they are 
vulnerable to attack. Big business is pictured as defenseless against 
these attacks by smaller rivals unless it is permitted to discriminate in 
price whenever and wherever it may wish. This pathetic picture of 
the helplessness of giants seems to overlook the possibility that a large 
concern that is losing business to local competitors is not prohibited 
by anything in the antitrust laws from lowering its prices equally to 
all customers and without discrimination among them. This is fair 
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and equal competition. Under this kind of competition, efficiency in 
serving the public at low cost will determine who prospers and who 
fails. This is exactly what our antitrust law is supposed to encourage, 
or at least that is what the average citizen thinks it was written to do. 

It is also urged that clarification of the antitrust law is necessary 
to make clear that price discrimination is not unlawful in itself. The 
law as now written makes clear, we think, that discrimination is un- 
lawful only when it is shown to have the effects ascribed to it above— 
that is, to substantially lessen competition or tend to create a monopoly. 
If, however, this needs to be made more clear, it is not accomplished by 
H. R. 2820. This bill, instead of making discrimination unlawful 
when it has the undesirable consequences, makes it lawful regardless of 
consequences. 

Enactment of this amendment will not merely clarify the antitrust 
law; it will virtually destroy it. To legalize the use of price dis- 
crimination without regard to its consequences would be a more fatal 
blow to the antitrust policy of this country than any of the other 
moves in recent years to soften the impact of the law on one segment 
or another of big business. 

The CIO does not challenge the power of Congress to repeal this 
country’s traditional antitrust policy. We question the wisdom of 
doing so. And we insist that if Congress reverses traditional anti- 
trust policy by legalizing monopoly’s most powerful weapon, it should 
make quite clear to the country that this is what it is doing. 

No such candid statement has been given to the public. Instead we 
are told that this bill merely puts into the statute what the Supreme 
Court in the Standard Oil case found the law to be. This is an odd 
thing. Since when has it been a requirement upon the legislature to 
reenact the decisions of the judiciary? What is the necessity for this 
legislative echo of the judicial voice? 

The answer stares us in the face. Five Justices of the Supreme 
Court say that meeting competition in good faith to meet the price 
of a competitor is a complete defense under the law. Three Justices 
of the Court say that it is not. Apparently those in Congress who 
wish that the law said what the five say it means want to amend the 
law so that it will mean what the five say it means already. 

There is good ground for their apprehension. One doesn’t have to 
be a lawyer in reading the majority and minority opinions to get the 
idea that the minority have the right of it. While the logic of the 
majority seems to encounter heavy weather in getting where it is 
going, the minority opinion is simple and clean cut and cites the 
legislative history to show what was the intent of Congress when it 
amended the Clayton Act by passing the Robinson-Patman Act in 
1936. For those who wish that the law said unmistakably what the 
majority says it means, this is a hazardous situation. Justices do 
die inevitably, and sometimes they change their minds. What now 
is stated by the Court to be the law may some day be reversed. 

We submit that Congress cannot get by with the explanation that 
in passing this bill no new legislation is involved but merely a re- 
affirmation of what the Supreme Court has said. It is the duty of 
Congress to determine legislative policy, regardless of what the 
Court says. It is the duty of Congress to decide whether to reaffirm 
and strengthen the antitrust policy or virtually to repeal it by per- 
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mitting big business to wield the weapon of price discrimination 
regardless of its consequences. 

The decisions of the Supreme Court does call for action by Congress. 
Whether the majority or the minority in the Court is right in their 
opposite interpretations of what Congress intended in 1936 is imma- 
terial. The only material question is what Congress now intends. 
And that must turn on whether Congress does or does not wish to give 
big business this weapon with which to keep competitors in line ‘and 
to chastise those who try to compete. Is the traditional public policy 
in favor of the competitive idea to be maintained, or is it to be sup- 
planted by a system under which the Standard Oil Co. and its counter- 
parts throughout industry will lay down the rules? This is the issue, 
and the decision of the Supreme Court in Standard Oil Company v. 
Federal Trade Commission has nothing to do with it. That decision 
should not serve Congress as a guide and cannot serve it as an excuse, 
since the responsibility is on Congress and on Congress alone. 

If the decision of Congress is to enact this bill, small business will 
live at the sufferance of giant corporations and the public will have 
no choice but to pay the prices ordained by monopoly. Like the con- 
temporary practices of subsidizing free enterprise with Government 
funds, underwriting private business risks with Government guaran- 
tees, and rebating taxes to bribe business concerns to invest and expand, 
such a reversal of antitrust policy is on the road to socialism. ‘There 
can be no other ultimate outcome. The American people show no 
great liking for socialism, but like it or not they will resort to it if 
public policy with respect to competition is turned over to private 
hands and if public funds are continuously made available for the 
uses and benefits of private enterprise. 

I would like to add, Mr. Chairman, that in saying that the decision 
of the Court does in our judgment call for action by Congress, I think 
that the action we would endorse would be an amendment of this bill 
as proposed by the Federal ‘Trade Commission, the inclusion of the 
phrase in section 2 (b) that unless the effect may be to substantially 
lessen competition or tend to create monopoly, then good faith is a 
defense. 

Mr. Wituts. That is in substance the Kefauver amendment ? 

Mr. Montcomery. Yes. 

Mr. Stevens. Mr. Chairman, may I ask one question ? 

Mr. Wituts. Mr. Stevens. 

Mr. Srevens. Mr. Montgomery, I would like to ask you one ques- 
tion, just as a matter of policy, and not a legal question at all. Just 
assuming as I did with a previous witness, that Standard Oil Co. of 
Indiana should want to invade Washington and should come in and 
sell to 12 stations in northwest Washington at a very low price, and 
sell all of them at the same price, do you think that the smaller oil 
companies, such as the Homoco Oil Co., should be permitted to reduce 
its price to those 12 stations without reducing its price throughout the 
city of Washington / 

Mr. Monroeomery. I think probably not, in such matters. Whether 
or not the effect would be to injure competition or create monopoly is 
a question of fact that has to be determined in the light of al! the cir- 
cumstances. No one in the Federal Trade Commission, for instance 
would give you a categorical answer to a question of that sort, bec -ause 
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they would have the responsibility of determining what all the facts are 
in such a situation and whether or not there is a case that has been made 
for violation of the law. 

Mr. Stevens. Let us assume that in this case the 12 stations to which 
Homoco reduces its price would be able to undersell the other Homoco 
stations in Washington, so that there would be an injury to competition 
between Homoco stations. Assuming that as a fact, that you would 
have an injury to competition, do you think that despite that, Homoco 
should be permitted to protect itself from invasion by Standard of 
Indiana, or do you think it should be forced to give up those 12 
stations ? 

Mr. Montcomery. I think in those cases that there should not be 
discrimination. Now, I do not hold that discrimination is or should 
be per se unlawful, and I do not think that you can make it that. I 
do not think it is a practicable thing. 

Now, in this hypothetical situation, if you add some more to it, 
whether or not the Federal Trade Commission would make a case of it, 
I do not know. 

Mr. Stevens. I am not asking what the decision of the Federal 
Trade Commission would be. I am simply asking your opinion as a 
layman, whether you think it would be good policy to permit the 
Homoco Oil Co. to protect itself from an invasion from Standard 
of Indiana in the northwest section of Washington. 

Mr. Montcomery. It might well be, if the contending forces were 
vastly unequal and it looked clear that the small corporation was in 
a much weaker position than the other. It might well be good policy 
to allow them to discriminate. 

Mr. Srevens. It might well be good policy to allow Homoco to do 
that to protect its stations? 

Mr. Monteomery. That is right. It might be. I am not main- 
taining the thesis that discrimination in all circumstances is and 
should be unlawful. 

Mr. Go.tpsrern. And would your reasons for that be based on the 
fact that the situation would fit into the language of the so-called 
Kefauver amendment? In other words, it would be the opposite of 
tending to create a monopoly ? 

Mr. Monveomery. Yes. If the law was amended as Senator 
Kefauver proposes, then the Federal Trade Commission, if it wanted 
to bring a case in this situation against the smaller company, would 
have to show that by its discrimination, it was suppressing competi- 
tion or tending to create a monopoly. If those facts were not present, 
you obviously could not bring a case. 

Mr. Stevens. I was assuming those facts to be present. 

Mr. Montcomery. You were assuming that the small company was 
going to destroy the Standard Oil Co. of Indiana? 

Mr. Stevens. No, that is not correct. I was assuming that there 
would be a lessening of competition between the 12 Homoco stations, 
which would obtain the lower price, and the other Homoco stations 
in the Washington area. You think on that assumption that it might 
be desirable for Homoco to discriminate to meet competition ? 

Mr. Monteomery. It might be. 

Mr. Gotpste1n. Do you also understand that there is another facet 
of competition, and that would be the competition between Standard 
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Oil of Indiana and Homoco as distinguished from the competition 
between the 12 Homoco stations and the remaining Homoco stations? 

Mr. Montcomery. Of course, I would like to know in your hypo- 
thetical situation whether Standard Oil in coming in here with its 
low price to get an entry into this market was making a similar cut 
in all the 10 Midwestern States where it sells. 

Mr. Stevens. I was assuming that whatever it had to do to make 
the price lawful, it was doing. But I take it your answer would be 
contrary if it were Standard of Indiana that were already there and 
Homoco were the one that was coming in; Standard could not come 
down in order to protect itself? 

Mr. Montcoomery. Very likely not. But I say in every circum- 
stance, you have to have ascertained whether or not there is going to be 
a tendency to substantially lessen competition or create a monopoly. 

Mr. Wiiurs. Thank you very much, Mr. Montgomery. 

Mr. Montgomery. Thank you. 

Mr. Wits. Is Mr. George Nelson here? 

Will you give the stenographer your name and the capacity in which 
you appear / 


STATEMENT OF GEORGE NELSON, GRAND LODGE REPRESENTA- 
TIVE, INTERNATIONAL ASSOCIATION OF MACHINISTS, A. F. OF L. 


Mr. Netson. Mr. Chairman, my name is George Nelson. I am the 
grand lodge representative for the International Association of 
Machinists, affiliated with the A. F. of L. 

Our address is Ninth and Mount Vernon Place N.W., Washington, 
D. C. 

With your permission, Mr. Chairman, I would like to read the pre- 
pared statement which we have. 

Mr. Wuut1s. Very well. 

Mr. Netson. The International Association of Machinists appre- 
ciates this opportunity of appearing before your committee to express 
our views on this bill. This hearing i is particularly significant to us 
because we were denied a chance to set forth our position on this 
legislation when it was being considered by the Senate Judiciary Com- 
mittee. 

At the outset, let me stress that our organization has more than a 
passing interest in legislation which affects existing antitrust laws. 
We have some 12,000 separate contracts with employers, the bulk of 
which are with small firms. Through our long contractual relation- 
ship with these thousands of small- business firms we have come to 
know and understand their problems. It must be pointed out that 
during the last World War, many small businesses were faced with 
the critical problem of obtaining Government contracts for war pro- 
duction or with going out of business. Because small business was 
not as well represented in Washington as big business, its quest for 
war contracts was, for a period, quite unsuccessful. Many small 
businesses were forced to close their doors because they were in no 
position to demand and receive a fair share of Government war con- 
tracts. During this period, the International Association of Machin- 
ists, at its own expense, set up a bureau to assist small-business men to 
locate Government contracts. Then, as now, our organization strongly 
urged enactment of the Smaller War Plants Corporation and it was 
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the enactment of such a Corporation that saved thousands of small- 
business concerns once it was established. 

From our knowledge of the problems of small business, we are also 
aware that the maintenance and possible strengthening of our existing 
antitrust laws is of dire necessity if we are to preserve free enterprise 
in the Nation’s business. We must maintain free and fair competition 
at all times for both large and small businesses. If free enterprise is 
to be protected and preserved, it must not be allowed to suppress com- 
petition in an industry or to engage in unfair methods of competition 
against its rival. Naturally, the opposite of free enterprise is monop- 
oly. When businessmen suppress competition and establish a monopoly 
control of markets, free enterprise perishes. When businessmen can 
engage in unfair methods of competition, the result is to unfairly 
destroy competitors and destroy competition in industry. Not infre- 
quently unfair competition has been used to whittle competition away 
to such an extent that monopoly emerges and the history of our busi- 
ness shows that it has been a power ful weapon in the hands of those 
who have fashioned monopoly controls in the markets of our com- 
merce. These are the reasons that antitrust laws were first enacted 
by our Congress. These laws had, as their fundamental purpose, the 
safeguard of free enter prise in two ways. First, to prevent monopoly 
in business by enforcing standards of fair competition among business- 
men and, secondly, to break up monopoly and restore competition 
where it does emerge in the economy. These are the reasons why we 
have on the statute books today the Sherman Act, the Clayton Act, 
the Robinson-Patman Act, the Federal Trade Commission and the 
Justice Department Antitrust Division, all enacted for the purpose 
of defeating unfair competition and its offspring monopoly. These 
laws and enforcement agencies are all particularly important to small 
business firms in this country because they are not organized nor do 
they have the resources to withstand the economic onslaught of unfair 
competition. Therefore, the enforcement of fair competition in mar- 
kets is of paramount importance to small business. To thrive in busi- 
ness, a businessman must have business ability but business abilit 
alone will not make him a success. He must have access to capital, 
but even with ability and capital, if he is a small-business man, we must 
be protected from unfair methods of competition, particularly when 
such methods are employed by larger rivals whose resources are many 
times hisown. In an unfair competitive battle, victory generally goes 
automatically to the competitor who has the greatest staying power 
measured in terms of its resources, 

Today, when our economy and free-enterprise system is being at- 
tacked by totalitarian powers from abroad, and small business is again 
harassed with a multitude of problems, it is more important than ever 
that we should strengthen our antitrust laws instead of enacting legis- 
lation which, in any way, could possibly weaken enforcement of these 
statutes. 

Small business represents the bulwark of our free-enterprise system 
and the ideals upon which this Nation is founded. To preserve our 
way of life, we must do everything within our power to assure and pro- 
tect them against irreparable damage. 

Mr. Chairman and members of the committee, we appear here today 
in opposition to H. R. 2820 because we do not sincerely believe that 
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this legislation will strengthen our present antitrust laws nor will it 
in any way assist the Commission or the Department which enforces 
these measures against unfair competition. While we are not lawyers, 
our analysis of this measure fails to show that this legislation is neces- 
sary. We believe that the proposed legislation goes beyond its pur- 
ported intent to clarify the Supreme Court’s decision in the recent 
Standard Oil of Indiana case because it eliminates the requirements 
that price met must be lawful. 

Our contention is further substantiated by the recent Senate debate 
of Monday, July 2, 1951, when Senator Welker, addressing his re- 
marks to S. 719, the companion measure to H. R. 2820, asked of 
Senator Long: 


I appreciate the great work the distinguished Senator from Louisiana has 
performed in connection with this bill, and I am wondering if he could advise 
me along this line: Is it not a fact that big business, or a highly competitive 
business, under Senate bill 719 might actually cut prices to a point where a 
small operator or businessman could be denied the right to do business so long 
as he could not prove that the cutting of the price was done in bad faith? Am 
I correct? 

Mr. Lone. The Senator is correct. 

Mr. WELKER. In other words, if the Senator from Louisiana were a small 
merchant and were suffering from a terrific price cut by a big operator, before 
he could have any relief he would have to establish in a court of law that the 
price-cutting was done in bad faith. 

Mr. Lone. That is very much the position taken by the Federal Trade Com- 
mission in opposition to the pending bill. 

Mr. WeELKer. Could the Senator from Louisiana inform the junior Senator 
from Idaho how bad faith could be established on the part of a competitor? 
That would be pretty difficult to do, would it not? 

Mr. LonG. That is correct. Until the Standard Oil decision, the procedure 
was as follows: When a discrimination was made in the price charged to cus- 
tomers, the Federal Trade Commission would call in the seller who was making 
such adiscrimination and show that the discrimination was taking place. Then 
the burden would be upon the person who was making the discrimination. He 
would also have to prove that he was acting in good faith. But, as pointed out 
by the Federal Trade Commission, if this bill were passed it would be neces- 
sary only for the person called before the Federal Trade Commission on the 
charge that he was making the discrimination only to allege that he was acting 
in good faith, and put the burden upon the Commission to prove that he was 
acting in bad faith, which, of course, would be an almost insurmountable burden. 

Mr. Wevxker, I thank the Senator for that observation. A larger operator 
ean justify his good faith. Where will the small operator secure evidence to 
prove bad faith? 

Mr. Lona. It would be practically impossible for him to do so. 


Again in report 293, part 2, Senators Kefauver and Magnuson 
stated, in part, to their minority views to.S. 719, that: 


We oppose the action by the majority of the committee, in reporting out 
S. 719 on three grounds: 

1. No public hearings have been held on the measure by the committee. 

2. The bill cements into statutory law the ruling of the Supreme Court in the 
Standard Oil of Indiana case that good faith shall be a complete defense 
against charges of price discrimination. 

3. In a number of important respects the bill goes beyond the decision of the 
Supreme Court in the Standard Oil of Indiana case. 


Mr. Chairman and members of the committee, in conclusion, it is 
also our belief that the addition of the new subsection (g) will add 
further confusion and misunderstanding, particularly to those small- 
business firms who cannot hire expensive legal talent to interpret and 
defend them against unjust practices. We further believe that it will 





244 STUDY OF MONOPOLY POWER 


add additional duties to the Federal Trade Commission and to the 
Department of Justice Antitrust Division, at a time when these 
enforcement agencies are in need of additional personnel and appro- 
priations to protect and prosecute violators of existing statutes. 

Therefore, we sincerely request that this committee and the Congress 
reject this proposed legislation as harmful to the best interests of our 
country in general and small business in particular. 

I thank you. 

The CuairMan (presiding). Are there any questions? 

(No response. ) 

Thank you very much, Mr. Nelson. 

Our next witness is Mr. W. W. Marsh, general manager of the 
National Association of Independent Tire Dealers. 

Mr. Marsh, will you state your name and address and your affili- 
ation to the stenographer, please ? 


STATEMENT OF WINSTON W. MARSH, GENERAL MANAGER, 
NATIONAL ASSOCIATION OF INDEPENDENT TIRE DEALERS, INC. 


Mr. Marsu. My name is Winston W. Marsh. I am the general 
manager of the National Association of Independent Tire Dealers, 
with headquarters in Washington, D. C. Our local address is 1302 
Eighteenth Street NW. 

The Cuarrman. You may proceed. 

Mr. Marsu. Thank you. 

The Cuamman. Mr. Marsh, do you care to make a résumé of your 
statement and put it in the record in toto, or would you prefer to read 
your statement? We may have a quorum call shortly, and we may 
have to interrupt you. 

Mr. Marsu. I judge it will take me about 12 minutes, sir, to read 
the statement. I leave it to your good judgment. I would like to 
read it if we have time. 

The Cuamman. Very well. 

Mr. Marsu. The National Association of Independent Tire Dealers, 
Tne., is an association of small-business men representing all 48 States 
who are engaged in retailing and wholesaling new tires, and in re- 
-apping and repairing used tires. 

The independent tire dealers of this country are greatly concerned 
over H. R. 2820 and its counterpart S. 719, which has already passed 
the Senate. We all know that in emergency times like these the small- 
business men need even greater protection than normally to survive 
against the encroachment of the monopolists. The Congress has 
shown a keen awareness of that problem by including in the Defense 
Production Act and other recent laws numerous provisions to protect 
small business. Yet, at the same time the Congress is considering 
this bill which we believe strikes at the very heart of small business. 
We urge its defeat for the fundamental reason that it will inevitably 
lead to monopolistic practices in the distribution of tires as well as 
other commodities. Specifically we oppose the bill, first, because we 
think it is aimed entirely in the wrong direction and, second, because 
it goes a great deal further than restating the Supreme Court ruling 
in the Standard Oil case, which is alleged to be its purpose. 

Our first and most fundamental point is that Congress should enact 
legislation making it clear that good-faith meeting of competition is 
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not a defense, rather than considering legislation to make it a com- 
plete defense. Before the recent Supreme Court decision in Standard 
Oil most of us thought the good-faith provision simply meant that a 
company could show it had discriminated in price to meet competition, 
and that the Commission could then go on to find that the discrimina- 
tion nevertheless unlawful if it substantially injured competition. 
The Supreme Court, however, held that the good-faith provision as it 
now stands is a complete defense. Those who favor this bill say its 
only purpose is to make the Supreme Court rule clear. If that is its 
only purpose, there would seem to be no need for it since the Supreme 
Court decision is clear enough. But more than that, we think the 
real need is for a bill to correct the Supreme Court interpretation and 
bring the statute into conformity with what most persons thought it 
meant before. 

It seems to us there is considerable misunderstanding as to just what 
this good-faith provision will do. The bill would make the meeting 
of competition a complete defense, no matter how discriminatory the 
resulting price may be and even though the discrimination will sub- 
stantially lessen competition or tend to create a monopoly. That I 
think is the fundamental problem. Proponents of the bill say that a 
manufacturer should always be able to meet any competition. We 
say that the effect of discriminatory prices upon competition and their 
injury to small-business men should be the primary consideration. 
The real problem is to balance those two considerations and to de- 
termine which is more important to the public interest. We contend 
that upon any such balancing, it becomes apparent that the public 
interest lies in the prevention of monopolistic practices rather than 
enabling suppliers to meet all competition in all markets, no matter 
what the effect upon small-business men. 

Let us see just how this provision would work. A small manu- 
facturer with all the advantages of proximity to his local market sells 
to a large retailer in that area ata particular price. A large manufac- 
turer with national distribution sells to several retailers in that area 
at higher prices. This bill would permit the national manufacturer to 
reduce his prices to the large retailer while maintaining the higher 
prices to the small retailers. Obviously two things result. First, the 
small manufacturer may lose his big customer. Second, the small 
retailers cannot compete with the large retailer who is buying the 
same article at a lower price. Thus, small business has been seriously 
affected at two levels. 

Now, let us consider the argument, made by those who favor this 
bill, that the national manufacturer must be able to meet the price of 
the local manufacturer. Under other provisions of the statute, and 
entirely aside from the good-faith provision, the national manufac- 
turer can reduce his price to the large retailer so long as he makes : 
similar reduction in his price to the small retailers. Or he can reduce 
his price to the large buyer without a similar reduction to the small 
buyers, so long as he can justify that difference by cost savings re- 
sulting from the large volume sold. Consequently, under other pro- 
visions of the law he can meet that competition so long as it can be 
done on a sound economic basis. The good-faith provision, however, 
will let him meet that competition even where it cannot be done on a 
sound economic basis and no matter what the injury to others. Under 
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such circumstances, the manufacturer will be selling to the large re- 
tailer at a smaller profit than he is getting on his sales to the small re- 
tailers. Since the manufacturer must operate at a profit, he is using 
profits on sales to the small retailers to enable him to sell at an un- 
his economic price to the large retailer. The net result is that the small 
retailers will take the brunt of this price descrimination in two ways. 
First, they will provide the profit margin which permits the m: anufac- 
turer to give the reduced price to the iF arge buyer. Second, they will 
lose their customers because they cannot meet the competition of the 
large buyer. 

So we say the argument in favor of this provision is fallacious. If 
the large manufacturers can afford to sell at the lower price and still 
make a profit, let him sell at that same price to the other retailers 
also. If he can justify a lower price to the large buyer, then he has 
no problems with the Robinson-Patman Act. “If he cannot justify 
the discrimination and cannot afford to sell at that price to others, 
then he should not be permitted to make the small esc yay for 
the competition which-is driving them from the market. And we 
certainly think that such discriminatory practices should not be per- 
mitted even where they admittedly have the effect of substantially 
lessening competition and tending to monopolize at both the manu- 
facturing and distributing level. 

Another serious objection is that the good-faith defense makes it 
so very easy to avoid the statute. It is common practice for buyers 
to misinform one seller concerning the prices offered by other sellers. 
And it is easy for sellers to say they had received information that 
a yoaaagge 20 was offering a better price. If this is to be a complete 
defense, then the Robinson-Patman Act is truly emasculated. 

This brings me to my second point. Those who favor this bill say 
its only purpose is to conform statutory law to the Supreme Court 
ruling. But the bill goes substantially beyond that ruling. It pro- 
vides that the seller shall not be deemed to have acted. in good faith 
“if he knew or should have known” that the lower price which he 
met was unlawful. The Supreme Court opinion in the Standard Oil 
‘ase indicates that the seller must show that the price met was in 
fact lawful, and in any event makes it clear the seller has the burden 
of showing he had reasonable grounds to believe that price was lawful. 
This bill obviously eliminates any requirement that the seller must 
show the price met was in fact lawful and, furthermore, appears to 
place the burden upon the Commission or complaining party to show 
that the seller knew or should have known of the unlawfulness of 
the price met. Thus the statute appears to shift the burden from 
the seller, where it lies under the Supreme Court decision, to the 
Commission or complaining party. 

This, of course, is a serious change. It puts an almost impossible 
burden upon the Commission or compl: inant. The seller can always 
say that he did not know the price structure of his competitor and 
had no reason to believe that his competitor’s prices were discrimi- 
natory or not justified by cost differences. The complaining part 
would have extreme difficulty in showing that the seller “knew or 
should have known” otherwise. ‘onsequently this provision opens 
wide the door to price discriminations for the additional reason that, 
even though unlawful, they can be satisfactorily proven. 





STUDY OF MONOPOLY POWER 247 


The problems presented by this bill are of particular interest to 
independent tire dealers for the reason that their industry has for 
years suffered from many serious discriminatory practices. This is 
shown by the many cases and investigations in the industry involving 
alleged violations of the Sherman Act, the Clayton Act, and the 
Robinson-Patman Act. The quantity-discount case now before the 
Federal Trade Commission is a classic example. Here it was shown 
that 63 large buyers are getting tires and tubes at from 9.2 to 14.7 
percent below the largest independent tire dealer, and 30.5 percent 
below the smaller tire dealers doing a business of under $100,000 a 
year. One of the major tire manufacturers stated that 95 percent 
of its dealers have an annual volume of less than $35,000 per year. 
Thus it can readily be seen that the average tire dealer is hopelessly 
outpriced in his own market by virtue of a discriminatory price 
provided to a few large buyers and not made available to him. When 
one considers that the average net profit of an independent tire dealer 
is 2.59 percent in a normal year’s operation, then even an extra dis- 
count of so little as 5 percent could wipe out the profit and bring a 
resulting deficit and most certainly a discount of 30.5 percent would 
place a man 28 percent out of his market, which is a hopeless situation. 

There are many other evidences of monopolistic practices and dis- 
criminatory pricing in this industry. In 1926 the chain organizations 
had only 9 percent of the replacement market. Today they control 
almost 30 percent of that market. In the recent Federal Trade Com- 
mission decision in the Atlas Supply Co. case, it was revealed that 
Atlas through the five large Standard Oil organizations now sells 10 
percent of all replacement tires in the United States. The oil com- 
panies together claim to sell 40 percent of all such tires. This rapid 
rise has been accomplished by discriminatory prices given to a few oil 
companies to the exclusion of independent tire dealers, and also by 
providing the major oil companies with widely known and well- 
accepted brands of tires and then offering rebates of about 7.5 percent 
at the end of the year on purchases of these tires regardless of the 
manner and cost of distribution. 

Even the tire manufacturers themselves have fallen prey to the 
vicious practices which have beset this industry. In 1926 there were 
104 tire manufacturers. This had been reduced to 32 in 1935. In 1947 
there were 21 and in 1950 the figure had fallen to 17. The Federal 
Trade Commission says that the four major rubber companies own 
88.3 percent of all the assets in this industry. There can be little 
question that there is a monopoly in the tire industry. 

To accentuate this monopoly problem we find a growing number of 
company-owned stores set up and operated by the major rubber com- 
panies. Goodyear has 432 such stores, Goodrich 560 and Firestone 
697, for a total of 1,689. In 1949 the Firestone stores accounted for 
25 percent of the total sales of that organization. Thus we have strong 
monopolistic tendencies at both the manufacturing and distributing 
levels in this industry. 

If the discriminatory practices and resulting monopolistic tendencies 
now prevalent in the rubber-tire industry become any more rampant 
in the future, the numerous small-business men who have their all 
invested in this industry are most certainly doomed. It is our sincere 
hope that H. R. 2820 will be overwhelmingly defeated, and that instead 
the Congress will enact legislation making it clear that good-faith 
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meeting of competition is not a defense, a step which we believe is in 
the public interest and will help save the many small-business men in 
this industry and others. 

I would like to thank the gentlemen for allowing me to appear. 

Mr. Stevens. Mr. Chairman, may I ask one question ? 

The CHarrMan. Very well. 

Mr. Stevens. With respect to the hypothetical example on pages 
3 and 4 of your statement, where you explain just how the provision 
would work, am I correct in enlertaniing the situation to be one 
where in a given city there is one large buyer and several small buyers, 
and a concern with national distribution is selling to all of them at the 
same price, and then a local seller starts selling at a lower price to the 
large buyer, and the national seller then meets the local seller’s price, 
with resulting discrimination? Is that the set of facts you assumed ? 

Mr. Marsu. Not quite. The larger manufacturer with a nationally 
advertised brand of goods is selling to this group of small buyers. The 
small manufacturer in this given area is selling to the large buyer, 
the large retailer, who is one of his principal customers. 

Mr. Stevens. Is the small seller also selling to the small buyer? 

Mr. Marsu. He is not. And the large manufacturer then comes in, 
using the higher price at which he is selling to the smaller retailer, 
to offset the loss that he suffers by meeting the competition of the 
manufacturer who has the large customer, and thereby destroying both 
the small manufacturer and at the same time destroying all the small 
retailers. 

Mr. Stevens. He is acquiring a new large customer ? 

Mr. Marsn. That is right. 

Mr. Stevens. If the local retailer had been selling to the small buyer, 
as well as the large buyer, presumably he would have had to sell to 
all of them at the same price; is that true ? 

Mr. Marsn. We contend that is right. 

Mr. Stevens. So in that event, there would not be the possibility of 
discrimination by the national seller,either? It is only where the small 
seller is only selling to the large buyer ? 

Mr. MarsuH. That is assuming that the large seller is going to sell 
at the same price to the small retailer, which he does not necessarily do. 

Mr. Stevens. Would he not have to, if the small seller is selling to 
all of them at the same price ? 

Mr. Marsu. If he did that. 

Mr. Stevens. Thank you. 

M. Rogers. Now, directing your attention to page 6 of your state- 
ment, you have reference to the case now pending before the Federal 
Trade Commission on quantity discounts. How long has that case 
been pending, do you know ? 

Mr. Marsn. Since February of 1950, sir. 

Mr. Rocers. What position does your organization take concerning 
quantity discounts? Do you recognize any at all ? 

Mr. Marsn. Oh, yes. 

Mr. Rogers. As you set forth here, you do recognize that there may 
be a margin, that if a large manufacturer should be able to dispose 
of, say, a half million of his tires to one distributor, he would be 
authorized to give him a lower price ? 

Mr. Marsu. Yes. 
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Mr. Rogers. But if he gave him too low a price, with respect to that 
which he gives to the rest of the trade, do you object to that, as to the 
discount that may be given ? 

Mr. Marsu. We believe that there are certain savings which even 
a retailer can provide in his own market in distributing his goods, and 
most certainly a manufacturer could, by means of distribution or 
methods of handling, or some other way, provide certain savings. I 
can hardly reconcile myself to believe, however that the savings in 
the tire industry would run 301% percent. 

Mr. Rocers. That is the point I am getting at. Does your organiza- 
tion recognize any particular amount of discount that would be fair 
within the trade and still not lead to monopoly ¢ 

Mr. Marsn. We get back to the problem of functional discounts. 
We believe that there are certain functions which can be performed 
by certain persons which take a burden of responsibility off another 
group, whether they be retailers, distributors, or manufacturers, and 
that those functions should be recognized within reason. 

Mr. Rocers. Have you any percentage as to the functional set-up? 

Mr. Marsu. Of course, the unfortunate part of the defense of the 
rubber companies in the quantity-discount case was that they provided 
no figures for us. They made no attempt to justify it. They did 
not come in and say, “We have saved so much in freight,” or “We have 
saved so much in guaranties and service adjustments,” or “We have 
saved so much in sales costs.” 

We have nothing to know what the manufacturer in this particular 
case is saving. But from anything that we have been able to 
compute—— 

Mr. Rocers. You have not been able to arrive at any decision by any 
computation that 5 percent or 3 percent on quantity buying, say, has 
been saved ¢ 

Mr. Marsnu. In this particular case, we believe that the reason no 
defense was offered along those lines was because the rubber com- 
panies could not make a defense along those lines; they could not 
justify their price. By no stretch of the imagination could they 
justify a 3014-percent differential. 

Mr. Rocers. But if they could come in and justify, say, 7 percent, 
or something like that, it would not be in violation of the Robinson- 
Patman Act? 

Mr. Marsn. That is right. 

Mr. Stevens. Mr. Marsh, do you believe that in some cases func- 
tional discounts would be justified even though they are not entirely 
predicated on cost savings? Sometimes a functional discount may 
be larger than the amount which is saved in terms of the cost to the 
seller. 

Mr. Marsn. The question you are asking me is whether a functional 
discount can be justified or would be permissible even though it could 
not be wholly justified ¢ 

Mr. Stevens. Perhaps a specfiic example would make it clear. Say 
a seller sells to a wholesaler and also toa retailer. He sells to a whole- 
saler at $1 less than he sells to the retailer in order to enable the whole- 
saler to make some profit, but say that the manufacturer does not save 
the entire dollar on the sale; he just is doing it in order to give the 
wholesaler a function to perform, that is, a distribution function. 
Should that be permitted ? 
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Mr. Marsn. I think that he has to justify a price like that, because 
if you are going to allow that, you will break down the whole structure 
of the thing. In other words, it becomes—— 

The Cuatrman. The wholesaler has expenses when he in turn 
resells. 

Mr. Marsn. We are talking about whether it is justified or not. If 
that price is justified, then I think that functional discount is very 
much in order. 

Mr. Srevens. That is not quite my question. 

Just to make it clear, I am thinking in terms of the cost to the manu- 
facturer. If it costs the manufacturer 50 cents less to sell to the 
wholesaler than it does to sell to a retailer, would he ever be justified 
in allowing a $1 discrimination in favor of the wholesaler in order 
to permit the wholesaler to make a profit when he resells, to pay his 
own costs to which the chairman refers ?¢ 

Mr. Marsn. I think that he would be entitled to give a profit to 
the wholesaler, by all means. 

Mr. Stevens. Even though it were not measured by his own costs? 

Mr. Marsu. I hardly think that the manufacturer can project him- 
self into the point of distribution unless he himself is in the distribu- 
tion field. In other words, if he is dependent upon a certain distribu- 
ting method for getting his goods to market and that entails the use 
of a wholesaler or distributor, and that man performs a function in 
getting these goods from there out to the retailer or to the ultimate 
consumer eventually, I think that he probably will have to have some 
basis of fact in establishing a functional discount, and follow a pat- 
tern of that kind. But I do not believe, to give you the other example, 
that we find that in certain types of goods that a carload might be 
the maximum quantity—I hardly think that there is any justification 
for giving a man an extra discount because he buys 10 carloads. If 
the carload is the economical point of delivery, then that discount 
should be provided to the man whether he buys 1 carload or 50 car- 
loads. 

Mr. Srevens. I understand. In other words, you would not give 
one retailer a break because he buys 10 carloads over another retailer 
who buys 1 carload ¢ 

Mr. Marsu. If your carload is the same, then that discount should 
be provided to all people in all brackets, provided they buy in at least 
carload lots. 

Mr. Srevens. Then to be sure that I have the other point, on the 
$1 and 50-cent example, if the manufacturer saves only 50 cents in his 
own costs by selling to the wholesaler, he might still be justified in 
allowing a $1 functional discount in order to let the middleman sur- 
vive ? 

Mr. Marsu. He might, in a case like that, if he does not allow it, 
if it meant costing him $1 to go in and distribute it himself. In other 
words, he might say, actually, it is costing this man only 50 cents, and 
he still could make a profit on it. But if I do not work with this fel- 
low, it is going to mean that I am going to have to set up a regional 
warehouse and reship and redirect and rebox these goods, and it is 
going to cost me more than a dollar, and I might just as well give him 
a dollar, and I think that he could justify a situation of that kind. 

But to say that he should give a man double the margin to take that 
customer from someone else should certainly not be in order. 
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Mr. Rogers. Do you take the position on the question concerning 
the 1 carload and the 10 carloads that if the manufacturer should 
show that his costs for - livery of 1 carload are just the same for each 
car, or 2, 3, 4, 5, 6, 7, 8, 9, or 10, that if he gives an additional discount 
to one who may buy 10 carloads, when his cost is the same, based upon 

1, that would not be a fair interpretation, or he would not have a right 
3 give a discount to the one who bought the 10 cars, when the lowest 
cost that could have been determined was the 1-car level ¢ 

Mr. Marsu. I do agree W ith that. In fact, golug back to the quan- 
tity discount case, I cannot recall the particular corporation now, but 
they were buying at a price that was, I would say, approximately, in 
generalities—and I would not want to be held to that figure, 19 percent 
below the largest distributor discount given to any independent deale 
in the country. He bought 31 carloads of tires a year, and we found 
that the average independent dealer who bought $25,000 worth of 
tires, which is our maximum quantity, was buying an average of 
3414. He was buying 314 more carloads than the man who bought 31, 
who received a discriminatory price. I think that is completely 
unjustified. 

Mr. Rocers. In that case, it would be purely discriminatory. But 
put it this way. If the manufacturer would show, as an example, 
that a wholesaler who would purchase 10 cars would make a saving 
to him, do you think that the manufacturer would then be in a position, 
or should then be in a position, to offer to him a greater discount 
than one who would buy 1 car? 

Mr. Marsu. I think that should be done, providing other people 
can buy in those same quantities with that same savings. 

Mr. Wixuts. That is the whole test. 

Mr. Stevens, the answer to your problem is found in a careful read- 
ing of one sentence in the act, “That it shall be unlawful to discrimi- 
nate in prices between different purchasers of commodities of like 
grade and quality.” 

That means that a manufacturer may go into a community and 
establish any price he wants, irrespective of his costs, and permit that 
wholesaler to reap a big profit or a little profit from the retailer, pro- 
vided that he extends the same facilities and the same price to all 
wholesalers in that community. 

Then when you ask, “Well, what about one wholesaler as agains¢ the 
other? Can he discriminate between those wholesalers, depending 
upon the purchases, and the actual economic saving”—— 

Mr. Stevens. I do not think that I made the question clear, Con- 
gressman. What I had in mind was that the goods are of like grade 
or quality, but the purchasers are not all retailers or not all wholesalers, 
but some are wholesalers and some are retailers. 

The manufacturer sells on both levels and he sells for $5 to the 
wholesaler and $6 to the retailer, because in his judgment it is going 
to cost the wholesaler about $1 to distribute the product and make a 
living out of performing the middleman’s function, that is one thing. 
But in the case I was assuming, the manufacturer would not save $1 
per item in selling to the wholesaler. He just distributed some of his 
goods that way because he thought it was appropriate to use the 
middleman for some and sell directly to the retailers in other cases. 

The CratrmMan. He would save in any event on salesmen’s com- 
missions. ‘The wholesaler would do the selling. 
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Mr. Stevens. I was assuming that his cost savings would be, say, 
50 cents for those items, but he would allow a dollar margin of dif- 
ference in order to permit the wholesaler also to make a profit. I was 
trying to indicate—— 

The Cuarrman. There is a question of good will. The wholesaler 
is nearer to the accounts. The wholesaler can spread the good gospel 
of the trade-mark of the manufacturer, possibly. 

Mr. Stevens. That is right. 

The Cuatrman. He could make the local community more consumer- 
conscious of the goods that the manufacturer manufactures in all 
those ways. ‘That may be competition for the difference. 

Mr. STEveNns. So there might be very many reasons why he would 
prefer to sell to the wholesaler even though he could not justify, in 
terms of cost, the lower price to the wholesaler, so that all discrimina- 
tions, I think, in the witness’ opinion, need not necessarily be justified 
by cost savings to the seller. 

The Cuarrman. It all becomes a question of fact as to the particular 
situation in each case. 

Thank you very much, Mr. Marsh. 

Mr. Marsu. Thank you, sir. 

The Cuarrman. Our next and last witness is Mr. Delos James, legis- 
lative representative of the National Grange. 

Mr. James. 

(No response. ) 

The Cuamrman. Mr. James is apparently not here. We will accept 
his statement later. 

This will conclude our formal hearings. If there are any other 


interested persons who want to submit any data pertinent to the 
inquiry, we shall be glad to have their views. 

The subcommittee will stand adjourned. 

(Thereupon, at 12:15 p. m., the subcommittee adjourned sine die.) 
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{S. Doe. No. 184, 81st Cong., 2d sess.] 
DELIVERED-Price SysTeEMS AND FREIGHT-ABSORPTION PRacTICES—VETO MESSAGE 


Message from the President of the United States returning without approval the 
bill (S. 1008) entitled “An Act to define the application of the Federal Trade 
Commission Act and the Clayton Act to certain pricing practices” 


To the Senate: 

I am returning herewith, without my approval, S. 1008, a bill to define the 
application of the Federal Trade Commission Act and the Clayton Act to certain 
pricing practices. 

It is the purpose of this bill to eliminate confusion and uncertainty under 
these acts regarding the legality of freight absorption and the sale of goods at 
delivered prices. Further, the bill provides a definition of the extent to which 
“good faith” meeting of competition is a defense against a charge of illegal 
price discrimination. 

It is obviously desirable for laws to be as clear as possible. After careful 
study, however, I am convinced that the bill would not achieve the clarification 
which is desired. Instead, through the introduction of new and uncertain legal 
terminology, and through its confusing legislative history, the bill would ob- 
scure, rather than clarify, the law. As a result, it would make it more difficult 
for businessmen, administrative agencies, and the courts to understand and 
apply the legal safeguards against monopoly and unfair competition. More- 
over, the bill contains provisions which might be interpreted, after protracted 
litigation, to impair the effectiveness of the antitrust laws. 

Because of the increasing complexity of our economic system, the laws pro- 
tecting fair competition have been amended from time to time, and the judicial 
decisions interpreting those laws have taken account of specific situations not 
anticipated by those who drafted the laws originally. When further amend- 
ments of the antitrust laws are needed to meet new problems, they should be 
enacted in a form which clearly preserves the basic purpose of these laws—the 
protection of fair competition and the prevention of monopoly. 

The sponsors of this bill intended to do exactly that. They were impressed 
by court decisions in recent years, which were said by some to mean that busi- 
nessmen could not absorb freight costs or quote “delivered prices” in distant 
markets, in order to meet the prices offered by competitors. They drafted this 
bill in an effort to clarify that situation. 

This bill, however, as it has finally emerged from the legislative process, is so 
far from clear that each of its major provisions is capable of widely conflicting 
interpretations. Members of Congress are usually in substantial agreement 
about the meaning of proposed legislation, even though they may differ widely 
about whether or not it is desirable. In debating this bill they have expressed 
substantial agreement about what is desirable and yet have differed widely 
about the bill's meaning and effects. There is every reason to believe that if 
S. 1008 were to become law there would be as much uncertainty about its mean- 
ing in the business community and the administrative agencies of the Govern- 
ment as there has been in the Congress, 

Section 1 of this bill is designed to make clear that it is not unlawful under 
the Federal Trade Commission Act for businessmen acting independently to 
absorb freight and to sell at delivered prices. The sponsors of the bill in the 
Senate interpreted section 1 as a mere declaration of existing law. On the other 
hand, the Committee on the Judiciary of the House of Representatives has 
interpreted certain provisions of this section in a manner Which apparently 
would change existing law. Still other Members of both Houses of Congress 
interpret the bill as permitting the resumption of basing-point practices recently 
found to be illegal. 
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Sections 2 and 3 are intended to clarify the meaning of the Clayton Act with 
respect to certain price discriminations, particularly those resulting from freight 
absorption and delivered pricing. In so doing, these sections undertake to define 
the extent to which the good faith of a seller in meeting a competitor’s price is 
a defense against a charge of illegal price discrimination. Supporters of the 
bill in both the Senate and the House have interpreted sections 2 and 3 as in- 
creasing a seller’s freedom to meet a competitor’s price in good faith—regardless 
of resulting injury to competition—by removing what they regard as undue 
restrictions in existing law. On the other hand, it has also been stated in sup- 
port of the bill that these sections would have a contrary effect. Opponents of 
the bill in both Houses of Congress have said that these same sections would 
have the practical effect of nullifying the Robinson-Patman Act, with its pro- 
tections against ruthless price discrimination. 

In the light of these conflicting interpretations, many years of complex litiga- 
tion would be required to give the provisions of S. 1008 clear and specitic con- 
tent. This is certain to be a slow and difficult process. Meanwhile, some indi- 
viduals might be encouraged to resume practices which are now prohibited. 
During this period, doubt cast on the previous decisions of the courts would 
impair effective enforcement of the antitrust laws. 

Even more serious is the risk that this bill would eventually he interpreted to 
reduce the protection afforded the public by the antitrust laws. These laws 
have been in effect a long time and have acquired specific content through inter- 
pretation by the courts. They provide safeguards against practices which would 
tend to destroy our free competitve economy. The Sherman Act is directed 
against monopolies and conspiracies in restraint of trade. The Federal Trade 
Commission Act established an administrative agency with authority to prevent 
trade practices which, if not checked, would unduly suppress competition or 
tend to create monopoly. The Clayton Act, as amended by the Robinson-Patman 
Act, prohibits a number of specific, injurious trade practices. In particular, 
this law protects small enterprises against ruthless price discrimination. 

Because the meaning of S. 1008 is so uncertain, no one can accurately foretell 
how its enactment would change the content of these laws. The bill might 
handicap the Federal Trade Commission in proving the existence of a con- 
spiracy involving use of a delivered pricing system. The Commission and the 
courts now consider a great number of factors in determining whether there 
has been an unlawful conspiracy to fix prices in a particular case. Among these 
factors are the operation of freight absorption and basing-point systems as they 
affect pricing and competition. The courts have frequently found these to be 
the means by which organized price fixing is accomplished. Yet it is quite 
possible that S. 1008S would be interpreted to create a preferred status for these 
practices, giving them immunity from consideration in conspiracy proceedings. 

Furthermore, 8. 1008 might jeopardize the Commission’s ability to stop unfair 
discriminations. At the present time a principal test of unjustified price dis- 
crimination under the Clayton Act is whether the effect “may be’ substantially 
to lessen competition. In a number of cases the courts have upheld the legisla- 
tive intent of the original Clayton Act to make this test cover discriminations 
which have not yet reached the stage of actually suppressing competition but 
could reasonably be expected to do so. S. 1008, however, provides that certain 
price discriminations are illegal if the effect on competition “would be” such 
that competition “will be” substantially reduced. In interpreting this new 
language the courts may feel compelled to require proof that damage to com- 
petition is already occurring, or will certainly follow before discriminations 
can be stopped. 

These are risks, not certainties. But there would be no justification for taking 
such risks unless the existing legal situation were so confused as to appreciably 
hamper business operations and there were no alternative methods for resolv- 
ing these difficulties. At the present time, this is clearly not the case. 

The issues this legislation is designed to resolve have been under intensive 
consideration by the Congress and the public for 2 years. During this period 
the relevant court decisions and administrative policies which gave rise to this 
bill have been thoroughly reexamined. In a recent decision by the United 
States Court of Appeals for the Fourth Circuit, considerable light was thrown 
on the legality of freight absorption under the Federal Trade Commission Act. 
In addition, the Commission has issued a number of statements designed to 
make clear its interpretations of the law. As a result, much of the earlier un- 
certainty has been eliminated. Thus it is quite clear that there is no bar to 
freight absorption or delivered prices as such. Still further clarification of 
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the antitrust laws can be expected when decisions are reached in a number of 
eases now under consideration by the Federal Trade Commission and the courts. 

The recent court decisions were effective in eliminating certain clear abuses 
of competition. The sponsors of this bill recognize the merit of these decisions. 
In none of these cases have legitimate competitive practices been prevented by 
the courts. Moreover, industries affected by these court decisions have demon- 
strated their ability to adjust to the law with respect to the absorption of 
freight and delivered pricing, as now interpreted, without apparent injury to 
themselves or to the economy. 

I recognize that businessmen have been concerned lest they be penalized for 
perfectly sensible and appropriate competitive action. I believe their coneern 
is unwarranted. If in the future there should be clear evidence to the contrary, 
the law should, of course, be changed. 

On the basis of the present evidence, however, I am convinced that no such 
change is necessary, and that in attempting to aflirm what is already true, tne 
bill goes further and would hamper, instead of help, the preservation of fair 
competition. 

When reasonable and informed men arrive at such widely divergent interpre- 
tations of a piece of legislation as in this case, it is impossible to predict the 
direction which future court decisions would take. Even if all interpretations 
served to maintain fuil protection under our antitrust laws, the intervening 
period of uncertainty might jeopardize enforcement of these laws for a decade 
or more. But the fact is that these interpretations, when they came, might 
necessarily weaken the present laws. I am convinced, therefore, that the enact- 
ment of S. 1008 would not be in the public interest. 

Harry 8S. TRUMAN. 

Tuer WHITe Howse, June 16, 1950. 


S. 1008 


EIGHTY-FIRST CONGRESS OF THE UNITED STATES OF AMERICA! AT THE SECOND 
SESSION, BEGUN AND HELD aT THE CITY OF WASHINGTON ON TUESDAY, THE 
Tuirp Day or JANUARY, ONE THOUSAND NINE HUNDRED AND FIFTY 


AN ACT To define the application of the Federal Trade Commission Act and the Clayton 
Act to certain pricing practices 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Federal Trade Commission Act (3 
Stat. 719, as amended; 15 U. S. C. 45) is amended by adding at the end of 
section 5 (a) the following: “It shall not be an unfair method of competition or 
an unfair or deceptive act or practice for a seller, acting independently, to quote 
or sell at delivered prices or to absorb freight: Provided, That this shall not 
make lawful any combination, conspiracy, or collusive agreement; or any 
monopolistic oppressive, deceptive, or fraudulent practice, carried out by or 
involving the use of delivered prices or freight absorption.” 

Sec. 2. Section 2 (a) of an Act entitled “An Act to supplement existing laws 
against unlawful restraints and monopolies and for other purposes”, approved 
October 15, 1914 (38 Stat. 730, as amended; 15 U. S. C. 13), is amended by sub- 
stituting for the period at the end thereof a colon and adding thereto the follow- 
ing: “And provided further, That it shall not be an unlawful discrimination in 
price for a seller, acting independently— 


“A. to quote or sell at delivered prices if such prices are identical at differ- 
ent delivery points or if differences between such prices are not such that 
their effect upon competition may be that prohibited by this section; or 

“B. to absorb freight to meet the equally low price of a competitor in good 
faith (except where such absorption of freight would be such that its effect 
upon competition will be to substantially lessen competition), and this may 
include the maintenance, above or below the price of such competitor, of a 
differential in price which such seller customarily maintains.” 


‘ 
Sec. 3. Section 2 (b) of an Act entitled “An Act to supplement existing laws 


against unlawful restraints and monopolies and for other purposes”, approved 
October 15, 1914 (38 Stat. 730, as amended; 15 U. S. C. 13), is amended to read 
as follows: 

“(b) Upon proof being made, at any hearing on a complaint under this section, 
that there has been discrimination in price the effect of which upon competition 
may be that prohibited by the preceding subsection, or discrimination in services 
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or facilities furnished, the burden of showing justification shall be upon the 
person charged with a violation of this section, and unless justification shall be 
affirmatively shown, the Commission is authorized to issue an order terminating 
the discrimination: Provided further, That a seller may justify a discrimination 
by showing that his lower price or the furnishing of services or facilities to any 
purchaser or purchasers was made in good faith to meet an equally low price of a 
competitor, or the services or facilities furnished by a competitor, and this may 
include the maintenance above or below the price of such competitor, of a differen- 
tial in price which such seller customarily maintains, except that this shall not 
make lawful any combination, conspiracy, or collusive agreement ; or any monopo- 
listic, oppressive, deceptive, or fraudulent practice.” 

Sec. 4. As used in this Act— 

A. The word ‘price” shall have the meaning which it has under the commercial 
law applicable to the transaction. 

B. The term “delivered price” shall mean a price at which a seller makes or 
offers to make delivery of a commodity to a buyer at any delivery point other 
than the seller’s own place of business. 

The term “absorb freight” shall mean to establish for any commodity at 
any deliver y point a delivered price which, although as high as or higher than the 
seller’s price for the same commodity at the point from which such commodity is 
shipped, is lower than the sum of the seller’s price for such commodity as such 
point of shipment plus the actual cost to the seller for transportation of such 
commodity from such point of shipment to the delivery point or the average cost 
of transportation to the seller. 

D. The term “the effect may be” shall mean that there is reasonable probability 
of the specified effect. 

Sam RAYBURN, 
Speaker of the House of Representatives. 
ALBEN W. BARKLEY, 
Vice President of the United States and President of the Senate. 


[Endorsement on back of bill:] 
I certify that this Act originated in the Senate. 
LESLIE L. BirFxe, Secretary. 


SUPREME COURT OF THE UNITED STATES 
No. 1.—Octoner TerRM, 1950 
Standard Oil Company Petitioner, v. Federal Trade Commission. 


On Writ of Certiorari to the United States Court of Appeals for the Seventh 
Circuit 


[January 8, 1951] 


Mr. Justice Burron delivered the opinion of the Court. 

In this case the Federal Trade Commission challenged the right of the Stand- 
ard Oil Company, under the Robinson-Patman Act,’ to sell gasoline to four com- 
paratively large “jobber” customers in Detroit at a less price per gallon than it 
sold like gasoline to many comparatively small service station customers in 
the same area. The company’s defenses were that (1) the sales involved were 
not in interstate commerce and (2) its lower price to the jobbers was justified 
because made to retain them as customers and in good faith to meet an equally 
low price of a competitor.2 The Commission, with one member dissenting, 
ee the company to cease and desist from making such a price differential. 
43 F. C. 56. The Court of Appeals slightly moditied the order and required 
its itt aAstnoad as modified. 173 F. 2d 210. We granted certiorari on petition 
of the company because the case presents an important issue under the Robin- 
son-Patman Act which has not been settled by this Court. 338 U. S. 865. The 
‘ase was argued at our October Term, 1949, and reargued at this term. 339 
U. S. 975. 


=a ifically water. § 2 of the Clayton Act, as amended by the Robinson-Patman Act, 49 
Stat. 1526, 15 U. S § 13. For the material text of § 2 (a) and (b) see pp. 9-10, infra. 
2The company o iahed before the Commission that the price differential allowed by it 
to the jobbers made only due allowance for differences in the cost of sale and delivery of 
gasoline to them. It does not, however, pursue this defense in the court below and does not 
do so here. 
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For the reasons hereinafter stated, we agree with the court below that the 
sales were made in interstate commerce but we agree with petitioner that, 
under the Act, the lower price to the jobbers was justified if it was made to 
retain each of them as a customer and in good faith to meet an equally low 
price of a competitor. 

1. Facts. 


Reserving for separate consideration the facts determining the issue of inter- 
state commerce, the other material facts are summarized here on the basis of the 
Commission’s tindings. The sales described are those of Red Crown gasoline 
because those sales raise all of the material issues and constitute about 90 percent 
of petitioner’s sales in the Detroit area. 

Since the effective date of the Robinson-Patman Act, June 19, 1936, petitioner 
has sold its Red Crown gasoline to its “jobber” customers at its tank-car prices. 
Those prices have been 1% cents per gallon less than its tank-wagon prices to 
service station customers for identical gasoline in the same area. In practice, 
the service stations have resold the gasoline at the prevailing retail service 
station prices... Each of petitioner’s so-called. “jobber” customers has been 
free to resell its gasoline at retail or wholesale. Each, at some time, has resold 
some of it at retail. One now resells it only at retail. The others now resell 
it largely at wholesale. As to resale prices, two of the “jobbers” have resold 
their gasoline only at the prevailing wholesale or ret tail rates. The other two, 
however, have reflected, in varying degrees, petitioner’s reductions in the cost of 
the gasoline to them by reducing their resale prices of that gasoline below the 
prevailing rates. The effect of these reductions has thus reached competing 
retail service stations in part through retail stations operated by the “jobbers” 
and in part through retail stations which purchased gasoline from the “jobbers” 
at less than the prevailing tank-wagon prices. The Commission found that such 
reduced resale prices “have resulted in injuring, destroying, and preventing 
competition between said favored dealers and retail dealers in respondent's 
[petitioner's] gasoline and other major brands of gasoline * * *” 41°F. T. ¢ 
963, 283. The distinctive characteristics of these “jobbers” are that each (1) 
maintains sufficient bulk storage to take delivery of gasoline in tank-car quan- 
tities (of 8,000 to 12,000 gallons) rather than in tank-wagon quantities (of 700 
to 800 gallons) as is customary for service stations; (2) owns and operates tank 
wagons and other facilities for delivery of gasoline to service stations; (3) has 
an established business sufficient to insure purchases of from one to two million 
gallons a year; and (4) has adequate credit responsibility... While the cost 
of petitioner’s sales and deliveries of gasoline to each of these four “jobbers” 
is not doubt less, per gallon, than the cost of its sales and deliveries of like 
rasoline to its service station customers in the same area, there is no finding 
that such difference accounts for the entire reduction in price made by petitioner 
to these “jobbers,” and we proceed on the assumption that it does not entirely 
account for that difference. 

Petitioner placed its reliance upon evidence offered to show that its lower 
price to each jobber was made in order to retain that jobber as a customer and 
in good faith to meet an equally low price offered by one or more competitors, 
The Commission, however, treated such evidence as not relevant. 


II, THe SALES WERE MADE IN INTERSTATE COMMERCE 


In order for the sales here involved to come under the Clayton Act, as amended 
by the Robinson-Patman Act, they must have been made in interstate commerce’ 
The Commission and the court below agree that the sales were so made. 41 
F. T. C. 263, 271, 173 F. 2d 210, 213-214. 

Facts determining this were found by the Commission as follows: Petitioner is 
an Indiana corporation, whose principal office is in Chicago. Its gasoline is 


3 About 150 of these stations are owned or leased by the customer independently of peti- 
tioner. Their operators buy all of their gasoline from petitioner under short-term agree- 
ments. Its other 208 stations are leased or subleased from petitioner for short terms. 

‘Not denying the established industry practice of recognizing such dealers as a distine- 
tive group for operational convenience, the Commission held that petitioner's classification 
of these four dealers as “jobbers’”’ was arbitrary because it made ‘“‘no requirement that said 
jobbers should sell only at wholesale.” 41 F. T. C. at 273. We use the term “‘jobber” in 
this opinion merely as one of convenience and identification, because the result here is the 
same whether these four dealers are wholesalers or retailers. 

5 Section 2 (a) of the Clayton Act, as amended, relates only to persons “engaged in com- 
merce, in the course of such commerce * * * where either or any of the purchases 
involved * * * are in commerce * * *.” 49 Stat. 1526, 15 U. S. C. $138 (a). 
“Commerce” is defined in $ 1 of the C 7 Act as a} > “trade or commerce among 
the several states * * *” $38 Stat. 730, 15 U. S.C. § 12 
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obtained from fields in Kansas, Oklahoma, Texas and Wyoming. Its refining 
plant is at Whiting, Indiana. It distributes its products in 14 middle western 
states, including Michigan. The gasoline sold by it in the Detroit, Michigan, 
area, and involved in this case, is carried for petitioner by tankers on the 
Great Lakes from Indiana to petitioner’s marine terminal at River Rouge, Michi- 
gan. Enough gasoline is accumulated there during each navigation season so 
that a winter's supply is available from the terminal. The gasoline remains for 
varying periods at the terminal or in nearby bulk storage stations, and while 
there it is under the ownership of petitioner and en route from petitioner’s re- 
finery in Indiana to its market in Michigan. “Although the gasoline was not 
brought to River Rouge pursuant to orders already taken, the demands of the 
Michigan territory are fairly constant, and petitioner's customers’ demands 
could be accurately estimated, so the flow of the stream of commerce kept surg- 
ing from Whiting to Detroit.” 175 F. 2d at 213-214. Gasoline delivered to 
customers in Detroit, upon individual orders for it, is taken from the gasoline 
at the terminal in interstate commerce en route for delivery in that area. Such 
sales are well within the jurisdictional requirements of the Act. Any other 
conclusion would fall short of the recognized purpose of the Robinson-Patman 
Act to reach the operations of large interstate businesses in competition with 
small local concerns. Such temporary storage of the gasoline as occurs within 
the Detroit area does not deprive the gasoline of its interstate character. Stafford 
v. Wallace, 258 U. S. 495. Compare Walling v. Jacksonville Paper Co., 317 U. S. 
564, 570, with Atlantic Coast Line R. Co. v. Standard Oil Co., 275 U. S. 257, 268.° 


III. Tuere SnHovip BE A FINDING AS TO WHETHER OR NOT PETITIONER'S PRICE 
RepuctTion WaAs Mabe IN GOoop FaitH To Meet a LAWFUL, EQUALLY LOW 
PRICE OF A COMPETITOR 


Petitioner presented evidence tending to prove that its tank-car price was 
made to each “jobber” in order to retain that “jobber” as a customer and in good 
faith to meet a lawful and equally low price of a competitor. Petitioner sought 
to show that it succeeded in retaining these customers, although the tank-car 
price which is offered them merely approached or matched, and did not undercut, 
the lower prices offered them by several competitors of petitioner. The trial 
examiner made findings on the point’ but the Commission declined to do so, 
saying: 

“Based on the record in this case the Commission concludes as a matter 
of law that it is not material whether the discriminations in price granted 
by the respondent to the said four dealers were made to meet equally low 
prices of competitors. The Commission further concludes as a matter of 
law that it is unnecessary for the Commission to determine whether the 
er d competitive prices were in fact available or involved gasoline of like 

rrade or quality or of equal public acceptance. Accordingly the Commission 
oe not attempt to find the facts regarding those matters because, even 
though the lower prices in question may have been made by respondent in 
good faith to meet the lower prices of competitors, this does not constitute a 
defense in the face of affirmative proof that the effect of the discrimination 
was to injure, destroy and prevent competition with the retail stations 
operated by the said named dealers and with stations operated by their 
retailer-customers.” 41 F. T. C. 2638, 281-282. 


6The Fair Labor Standards Act cases relied on by petitioner are not inconsistent with 
this result. They hold that, for the purposes of that statute, interstate commerce ceased 
on delivery to a local distributor. Higgins v. Carr Bros. Co., 317 U. S. 572: Walling v. 
Jacksonville Power Co., supra. The saies involved here, on the othe r hand, are those of an 
interstate producer and refiner to a local distributor. 

7 The trial examiner concluded : 

“The recognition by respondent [petitioner] of Ned’s Auto Supply Company as a jobber 
or wholesaler [which carried with it the tank-car price for gasoline], was a forced recog- 
nition given to retain that company’s business. Ned’s Company at the time of recognition, 
and ever since, has possessed all qualifications required by respondent [petitioner] for 
recognition as a jobber and the recognition was given and has ever since been continued jn 
transactions between the parties, be : ved by them to be bona fide in all respects ° 
(Cc ‘one lusion of Fact 2, ab or § IX, 5098-5099. ) 

“The differentials on its 4b 3 ‘gasolines respondent [petitioner] granted Ned’s Auto 
Supply Company, at all times subsequent to March 7, 1938, and Stikeman Oil Company, 
Citrin-Kolb Oil Company, and the Wayne Company [the four jobbers], at all times subse- 
quent to June 19, 1936, were granted to meet equally low prices offered by competitors on 
branded gasolines of comparable grade and quality. ” (Conclusion of Fact, under § X, 
R. 5104.) 
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The court below affirmed the Commission’s position. * 

There is no doubt that under the Clayton Act, before its amendment by the 
Robinson-Patman Act, this evidence would have been material and, if accepted, 
would have established a complete defense to the charge of unlawful discrimina- 
tion. At that time the material provisions of § 2 were as follows: 

“Sec. 2. That it shall be unlawful for any person engaged in commerce, 
in the course of such commerce, either directly or indirectly to discriminate 
in price between different purchasers of commodities * * * where the 
effect of such discrimination may be to substantially lessen competition or 
tend to create a monopoly in any line of commerce: Provided, That nothing 
herein contained shall prevent discrimination in price between purchasers of 
commodities on account of differences in the grade, quality, or quantity of 
the commodity sold, or that makes only due allowance for difference in the 
cost of selling or transportation, or discrimination in price in the same or 
different communities made in good faith to mect competition: And provided 
further, That nothing herein contained shall prevent persons engaged in 
selling goods, wares, or merchandise in commerce from selecting their own 
customers in bona fide transactions and not in restraint of trade.” (Emphasis 
added within the first proviso.) 38 Stat. 730-731, 15 U. S. C. (1934 ed.) § 13. 

The question before us, therefore, is whether the amendments made by the 
Robinson-Patman Act deprived those facts of their previously recognized effec- 
tiveness as a defense. The material provisions of § 2, as amended, are quoted 
below, showing in italics those clauses which bear upon the proviso before us, 
The modified provisions are distributed between the newly created subsection 
(a) and (b). These must be read together and in relation to the provisions they 
supersede. The original phrase “that nothing herein contained shall prevent” 
is still used to introduce each of the defenses. The defense relating to the meet- 
ing of the price of a competitor appears only in subsection (b). There it is 
applied to discriminations in services or facilities as well as to discriminations 
in price, which alone are expressly condemned in subsection (a). In its opinion 
in the instant case, the Commission recognizes that it is an absolute defense 
to a charge of price discrimination for a seller to prove, under § 2 (a), that its 
price differential makes only due allowances for differences in cost or for price 
changes made in response to changing market conditions. 41 F. T. C. at 283. 
Each of these three defenses is introduced hy the same phrase “nothing * * * 
shall prevent,” and all are embraced in the same word “justification” in the 
first sentence of § 2 (b). It is natural, therefore, to conclude that each of these 
defenses is entitled to the same effect, without regard to whether there also ap- 
pears an affirmative showing of actual or potential injury to competition at the 
same or a lower level traceable to the price differential made by the seller. The 
Commission says, however, that the proviso in §2 (b) as to a seller meeting in 
good faith a lower competitive price is not an absolute defense if an injury to 
competition may result from such price reduction. We find no basis for such a 
distinction between the defenses in § 2 (a) and (b). 

The defense in subsection (b), now before us, is limited to a price reduction 
made to meet in good faith an equally low price of a competitor. It thus elimi- 
nates certain difficulties which arose under the original Clayton Act. For 
example, it omits reference to discriminations in price “in the same or different 
communities. * * *” and it thus restricts the proviso to price differentials 
occurring in actual competition. It also excludes reductions which undercut the 
“lower price” of a competitor. None of these changes, however, cut into the 
actual core of the defense. That still consists of the provision that wherever a 
lawful lower price of a competitor threatens to deprive a seller of a customer, 
the seller, to retain that customer, may in good faith meet that lower price. 
Actual competition, at least in this elemental form, is thus preserved. 

Subsections 2 (a) and (b), as amended, are as follows: 

“Sec. 2. (a) That it shall be unlawful for any person engaged in com- 
merce, in the course of such commerce, either directly or indirectly, to dis- 
criminate in price between different purchasers of commodities of like grade 

8 “‘Now as to the contention that the discriminatory prices here complained of were made 
in good faith to meet a lower price of a competitor While the Commission made no finding 
on this point, it assumed its existence but held, contrary to petitioner’s contention, that 
this was not a defense 

“We agree with the Commission that the showing of the petitioner that it made the 
discriminatory price in good faith to meet competition is not controlling in view of the very 
substantial evidence that its discrimination was used to affect and lessen competition at the 
retail level.” 173 F. 2d at 214, 217. 
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and quality * * * where the effect of such discrimination may be sub- 
stantially to lessen compe tition or tend to create a monopoly in any line of 
commerce, or to injure, destroy, or prevent competition with any person 
who either grants or knowingly receives the benefit of such discrimination, 
or with customers of either of them: Provided, That nothing herein con- 
tained shall prevent differentials which make only due allowance for differ- 
ences in the cost of manufacture, sale, or delivery resulting from the differing 
methods or quantities in which such commodities are to such purchasers 
sold or delivered: * .* * And provided further, That nothing herein con- 
tained shall prevent price changes from time to time * * * in response 
to changing conditions affecting the market for or the marketability of the 
goods concerned. * * * 

“(b) Upon proof being made, at any hearing on a complaint under this 
section, that there has been discrimination in price or services or facilities 
furnished, the burden of rebutting the prima-facie case thus made by showing 
justification shall be upon the person charged with a violation of this section, 
and unless justification shall be affirmatively shown, the Commission is 
authorized to issue an order terminating the discrimination: Provided, 
however, That nothing herein contained shall prevent a seller rebutting the 
prima-facie case thus made by showing that his lower price or the furnishing 
of services or facilities to any purchaser or purchasers was made in good faith 
to meet an equally low price of a competitor, or the services or facilities 
ete d by a competitor.” [Emphasis added in part.] 49 Stat. 1526, 15 
U. %. § 18 (a) and (b). 

This ph, of a seller, under § 2 (b), to meet in good faith an equally low 
price of a competitor has been considered here before. Both in Corn Products 
Refining Co. v. Federal Trade Comm’n, 324 U. S. 726, and in Federal Trade 
Comm'n v. Staley Mfg. Co., 324 U. S. 746, evidence in support of this defense 
was reviewed at length. There would have been no occasion thus to review it 
under the theory now contended for by the Commission. While this Court 
did not sustain the seller’s defense in either case, it did unquestionably recognize 
the relevance of the evidence in support of that defense. The decision in each 
case was based upon the insufficiency of the seller’s evidence to establish its 
defense, not upon the inadequacy of its defense as a matter of law.’ 

In the Corn Products case, supra, after recognizing that the seller had allowed 
differentials in price in favor of certain customers, this Court examined the 
evidence presented by the seller to show that such differentials were justified 
because made in good faith to meet equally low prices of a competitor. It then 
said: 

“Examination of the testimony satisfies us, as it did the court below, that 
it was insufficient to sustain a finding that the lower prices allowed to 
favored customers were in fact made to meet competition. Hence peti- 
tioners failed to sustain the burden of showing that the price discriminations 
were ——— for. the purpose of meeting competition.” [Emphasis added.] 
324 U. Ss ° at 14> 

In the Staley case, supra, most of the Court’s opinion is devoted to the con- 
sideration of the evidence introduced in support of the seller’s defense under 
§ 2 (b). The discussion proceeds upon the assumption, applicable here, that if 
a competitor’s “lower price” is a lawful individual price offered to any of the 
seller’s customers than the seller is protected, under § 2 (b), in making a counter- 
offer provided the seller proves that its counteroffer is made to meet in good 
faith its competitor's equally low price. On the record in the Staley case, a 


®In contrast to that factual situation, the trial examiner for the Commission in the 
instant case has found the necessary facts to sustain the seller’s defense (see note 7, supra), 
and yet the Commission refuses, as a matter of law, to give consideration. 
In the Corn Products case, the same point of view was expressed by the Court of 
Appeets, below: “We think the evidence is insufficient to sustain this affirmative defence.” 
144 F. 2d 211, 217 (C. A. 7th Cir.). The Court of Appeals also indicated that, to sustain 
this defense, it must appear not only that the competitor's lower price was met in good 
faith but that such price was lawful. 
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majority of the Court of Appeals, in fact, declined to accept the findings of the 
Commission and decided in favor of the accused seller.“ This Court, on review, 
reversed that judgment but emphatically recognized the availability of the 
seller’s defense under § 2 (b) and the obligation of the Commission to make 
findings upon issues material to that defense. It said: 

“Congress has left to the Commission the determination of fact in each 
case whether the person, charged with making discriminatory prices, acted 
in good faith to meet a competitor’s equally low prices. The determination 
of this fact from the evidence is for the Commission. See Federal Trade 
Commission v. Pacific States Paper Trade Assn., 273 U. 8. 52, 63; Federal 
Trade Commission v. Algoma Lumber Co., 291 U. 8S. 67, 73. In the present 
case, the Commission’s finding that respondents’ price discriminations were 
not made to meet a ‘lower’ price and consequently were not in good faith, 
is amply supported by the record, and we think the Court of Appeals erred 
in setting aside this portion of the Commission’s order to cease and desist. 

* * * * * * * 


“In appraising the evidence, the Commission recognized that the statute 
does not place an impossible burden upon sellers, but it emphasized the good 
faith requirement of the statute, which places the burden of proving good 
faith on the seller, who has made the discriminatory prices. * * * 

“* * * We agree with the Commission that the statute at least requires 
the seller, who has knowingly discriminated in price, to show the existence 
of facts which would lead a reasonable and prudent person to believe that 
the granting of a lower price would in fact meet the equally low price of 
a competitor. Nor was the Commission wrong in holding that respondents 
failed to meet this burden.” 324 U. S. at 758, 759-760. 

See also, Federal Trade Comm’n v. Cement Institute, 333 U. S. 683, 721-726; 
Federal Trade Comm'n v. Morton Salt Co., 334 U. S. 37, 48: and United States v. 
United States Gypsum Co., 340 U. = 76,92. All that petitioner asks in the instant 
case is that its evidence be considered and that findings be made by the Com- 
mission as to the sufficiency of that evidence to support petitioner’s defense 
under § 2 (b). 

In addition, there has been widespread understanding that, under the Robin- 
son-Patman Act, it is a complete defense to a charge of price discrimination for 
the seller to show that its price differential has been made in good faith to meet 
a lawful and equally low price of a competitor. This understanding is reflected 
in actions and statements of members and counsel of the Federal Trade Com- 
mission.” Representatives of the Department of Justice have testified to the 


1 The Staley case was twice before the Court of Appeals for the Seventh Circuit. In 
1943 the case was remanded by that court to the Commission for findings as to wherein 
the discriminations occurred and how they substantially lessened competition and pro 
moted monopoly and also “for consideration of the defense [under § 2 (b)] urged by the 
petitioners, and for findings in relation thereto.” 35 F. 2d 453, 456. In 1944, a majority 
of the court decided in favor of the seller. 144 F. 2d 221. One judge held that the com 
plaint was insufficient under § 2 (a) and that, therefore, he need not reach the seller's 
defense under § 2 (b). He expressly stated, however, that he did not take issue with the 
basis for the conclusion that the seller’s price was made in good faith to meet an equally 
low price of a competitor. /d., at 227-231. His colleague held squarely that the seller's 
defense of meeting competition in good faith under § 2 (b) had been established Td., at 
221-225. The third judge found against the seller both under § 2 (a) and (b) Td., at 
225-227. The important point for us is that the Court of Appeals, as well as this Court, 
unanimously recognized in that case the materiality of the seller’s evidence in support of 
its defense under § 2 (b), even though the “discriminations ‘have resulted, and do result, 
in substantial injury to competition among purchasers. * * *'” d.. at 222 

122 In cease and desist orders, issued both before and after the order in the instant case, 
the Commission has inserted saving clauses which recognize the propriety of a seller 
making a price reduction in good faith to meet an equally low price of a competitor, even 
though the seller’s discrimination may have the effect of injuring competition at a lower 
level. See In re Ferro-Enamel Corp., 42 F. T. C. 36: In re Anheuser-Busch, Inc., 81 
F. T. C. 986: In re Bausch & Lomb Optical Co., 28 F. T. C. 186. 

See also, the statement filed by Walter B. Wooden, Assistant Chief Counsel, and by Hugh 
BE. White, Examiner for the Commission, with the Temporary National Economic Com 
mittee in 1941: 

“The amended Act now safeguards the right of a seller to discriminate in price in good 
faith to meet an equally low price of a competitor, but he has the burden of proof on that 
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effectiveness and value of the defense under the Robinson-Patman Act.“ We 
see no reason to depart now from that interpretation.” 
The heart of our national economic policy long has been faith in the value of 
competition. In the Sherman and Clayton Acts, as well as in the Robinson- 
’atman Act, “Congress was dealing with competition, which it sought to protect, 
and monopoly, which it sought to prevent.” Staley Mfg. Co. v. Federal Trade 
Comnvn, 135 F. 2d 458, 455. We need not now reconcile, in its entirety, the eco- 
nomic theory which underlies the Robinson-Patman Act with that of the Sherman 
and Clayton Acts.” It is enough to say that Congress did not seek by the Robinson- 
Patman Act either to abolish competition or so radically to curtail it that a seller 
would have no substantial right of self-defense against a price raid by a competi- 
tor. For example, if a large customer requests his seller to meet a temptingly 
lower price offered to him by one of his seller's competitors, the seller may well 
find it essential, as a matter of business survival, to meet that price rather than to 
lose the customer. It might be that this customer is the seller’s only available 


question. This richt is cuaranteed by statute and could not be curtailed by any mandate 
or order of the Commission * . The right of self-defense against competitive price 
attacks is as vital in a compe tiie economy as the right of self-defense against personal 
attack.”” The Basing Point Problem 139 (TNEC Monograph 42, 1941) 

In regard to the Commission's position on § 2 (b), urced in the instant case, Allen C, 
Phelps, Assistant Chief Trial Counsel and Chief of the Export Trade Division of the Com- 
mission. testified before the Subcommittce on Trade Policies of the Senate Committee on 
Interstate and Foreign Commerce in June 1949. that “This position, if upheld in the courts, 
in my indement will effectively and completely erase section 2 (b) from the Robinson- 
Poatman Act.” Hearin’s hefore 2 Subcommittee of the Senate Committee on Interstate and 
Foreign Commerce on S. 236. 81st Cong., Ist Sess., 66. See also. pp. 274-275. 

% Herbert A Bereson, then Assistant Attorney General, testifying for the Department, 
January 25, 1949, said: “The section [2 (b)] presently permits sellers to justify otherwise 
fearbidden price discriminations on the ground that the lower prices to one set of buyers 
were made in good faith to meet the equally low prices of a competitor.” Hearings before 
a Subcommittee of the Senate Committee on Interstate and Foreign Commerce on S. 236, 
Sist Cong... 1st Sess., 77 See also, report on S. 236 by Peyton Ford, Assistant to the 
Attorney General. to the Senate Committee on Interstate and Foreign Commerce Td., at 
320 Mr. Bereson added the following in June 1949: “While we recognize the competitive 
problem which arises when one purchaser obtains advantages denied to other purchasers, 
we do not believe the solution to this problem lies in denving to sellers the opportunity to 
make sales in good fa'th competition with other sellers.” Hearings before Subcommittee 
No. 1 of the House Committees on the Judiciary on S. 1008, 81st Cong., Ist Sess., 12 

% Attention has heen directed again to the legislative history of the proviso. Th is was 
considered in the Corn Products and Staley cases. See especially, 324 U. S. at 752-753. 
We find that the legislative history, at best. is inconclusive. It indicates that it was the 
purnose of Congress to limit. but not to abelish. the essence of the defense recognized as 
absolute in § 2 of the original Clayton Act, 38 Stat. 730, where a seller's reduction in price 
had been made “in good faith to meet competition * * *."° For example, the legislative 
history recognizes that the Robinson-atman Act limits that defense to price differentials 
thet do not undercut the competitor's price, and the amendments fail to protect differentials 
hetween prices in different communities where those prices are not actually competitive. 
There is also a sugvestion in the debates, as well as in the remarks of this Court in the 
Staley case, supra, that a competitor's lower price, which may be met bv a seller under the 
protection of § 2 (b), must be a lawful price. And see. S. Res. 224. 70th Cong., 1st Sess., 
directing the Federal Trade Commission to investigate and report to it on chain-store 
operators and F. T. C. Final Report on the Chain-Store Investigation, S. Doc. No. 4, 74th 
Cong., 1st Sess. 

In the renort of the Judiciary Committee of the House of Representatives, which drafted 
the e lt use which became § 2 (b), there appears the fo'lowing explanation of it: 

‘This proviso represents a contraction of an exemption now contained in section 2 of 
the Clayton Act which permits discriminations without limit where made in good faith 
to meet competition It should be noted that while the seller is permitted to meet local 
competition, it does not permit him to cut local prices until his competitor has first offered 
lower prices, and tren he can vo no further than to meet those prices If he goes further, 
he must do so likewise with all his other customers, or make himself liable to all of the 
penalties of the act, including treble damages. In other words, the proviso permits the 
se'ler to meet the price actually previously ‘offered by a local competitor. It permits him 
to go no further.” H.R. Rep. No. 2287, 74th Ceng.. 2d Sess., 16. 

See also, 80 Cong. Rec. 6426, 6431-6426. 8229, S235 

Somewhat changing this emphasis, there was a statement made by the managers on the 
part of the House of Representatives, accompanying the conference report, which said that 
the new clause was a “provision relating to the question of meeting competition, intended 
to operate only as a rule of evidence in a proceeding before the Federal Trade Commis- 
sion * * *.” H. R. Rep. No. 2951, 74th Cong., 2d Sess., 7. The Chairman of the 
House Conferees also received permission to print in the Record an explanation of the 
proviso. 80 Cong. Rec. 9418. This explanation emphasizes the same interpretation as 
that put on the proviso in the Staley case to the effect that the lower price which lawfully 
may be met by a seller must be a lawful price. That statement, however, neither justifies 
disregarding the proviso nor failing to make findings of fact where evidence is offered that 
the prices met by the seller are lawful prices and that the meeting of them is in good faith. 

It has been sucgested that, in theory, the Robinson-Patman Act as a whole is incon- 
sistent with the Sherman and Clayton Acts. See Adelman, Effective Competition and the 
Antitrust Laws. 61 Harv. L. Rev. 1289, 1327-1350: Burns, The Anti-Trust Laws and the 
Regulation of Price Competition, 4 Law & Contemp. Prob. 301: Learned & Isaacs, The 
Robinson-Patman Law. Some Assumptions and Expectations, 15 Harv. Bus. Rev. 137; 
McAllister, Price Control by Law in the United States: A Survey, 4 Law & Contemp. 
Prob. 273. 
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market for the major portion of the seller’s product, and that the loss of this 
customer would result in forcing a much higher unit cost and higher sales price 
upon the seller’s other customers. There is nothing to show a congressional pur- 
pose, in such a situation, to compel the seller to choose only between ruinously 
cutting its prices to all its customers to match the price offered to one, or refusing 
to meet the competition and then ruinously raising its price to its remaining 
customers to cover increased unit costs. There is, on the other hand, plain 
language and established practice which permits a seller, through § 2 (b), to 
retain a customer by realistically meeting in good faith the price offered to that 
customer, without necessarily changing the seller’s price to its other customers. 

In a case where a seller sustains the burden of proof placed upon it to establish 
its defense under § 2 (b), we find no reason to destroy that defense indirectly, 
merely because it also appears that the beneficiaries of the seller's price reduc- 
tions may derive a competitive advantage from them or may, in a natural course 
of events, reduce their own resale prices to their customers. It must have been ob- 
vious to Congress that any price reduction to any dealer may always affect com 
petition at that dealer's level as well as at the dealer’s resale level, whether or 
not the reduction to the dealer is discriminatory. Likewise, it must have been 
obvious to Congress that any price reductions initiated by a seller’s competitor 
would, if not met by the seller, affect competition at the beneficiary’s level or 
among the beneficiary’s customers just as much as if those reductions had been 
met by the seller. The proviso in § 2 (b), as interpreted by the Commission, 
would not be available when there was or might be an injury to competition at a 
resale level. So interpreted, the proviso would have such little, if any, applica- 
bility as to be practically meaningless. We may, therefore, conclude that 
Congress meant to permit the natural consequences to follow the seller's action 
in meeting in good faith a lawful and equally low price of its competitor. 

In its argument here, the Commission suggests that there may be some situa 
tions in which it might recognize the proviso in § 2 (b) as a complete defense, 
even though the seller’s differential in price did injure competition. In support 
of this, the Commission indicates that in each case it must weigh the potentially 
injurious effect of a seller's price reduction upon competition at all lower 
levels against its beneficial effect in permitting the seller to meet competition at 
its own level. In the absence of more explicit requirements and more specific 
standards of comparison than we have here, it is difficult to see how an injury to 
competition at a level below that of the seller can thus be balanced fairly against 
a justification for meeting the competition at the seller's level. We hesitate 
to accept § 2 (b) as establishing such a dubious defense. On the other hand, 
the proviso is readily understandable as simply continuing in effect a defense 
which is equally absolute, but more limited in scope than that which existed 
under § 2 of the original Clayton Act. 

The judgment of the Court of Appeals, accordingly, is reversed and the case 
is remanded to that court with instructions to remand it to the Federal Trade 
Commission to make findings in conformity with this opinion. 

It is so ordered. 


Mr. Justrice MINTON took no part in the consideration or decision of this case. 


SUPREME COURT OF THE UNITED STATES 
No. 1.—Ocrtoser TerRM, 1950 


Standard Oil Company, Petitioner, v. Federal Trade Commission. On Writ of 
Certiorari to the United States Court of Appeals for the Seventh Circuit 


[January 8, 1951] 


Mr. Justice ReeEp, dissenting. 

The Federal Trade Commission investigated practices of the Standard Oil 
Company of Indiana in selling its gasoline in the Detroit area at different prices 
to competing local distributors, in alleged violation of the Robinson-Patman anti- 
price discrimination) Act. Standard’s defense is not a denial of that discrimina- 
tory practice but a complete justification, said to be allowed by the Robinson- 
Patman Act, on the ground of trade necessity in order to meet an equally low 
price in Detroit of other gasoline refiners. On concluding the practice violated 
federal prohibitions against discriminatory sale prices, the Commission entered 
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a cease and desist order against Standard’s sale system. The order was enforced 
by the Court of Appeals after a minor modification. 43 F. T. C. 56; 173 F. 2d 210. 

The need to allow sellers to meet competition in price from other sellers while 
protecting the competitors of the buyers against the buyers’ advantages gained 
from the price discrimination was a major cause of the enactment of the 1936 
Robinson-Patman Act. The Clayton Act of 1914 had failed to solve the problem. 
The impossibility of drafting fixed words of a statute so as to allow sufficient 
fiexibility to meet the myriad situations of national commerce, we think led 
Congress in the Robinson-Patman Act to put authority in the Federal Trade 
Commission to determine when a seller’s descriminatory sales price violated the 
prohibitions of the anti-monopoly statute, § 2 (a), 49 Stat. 1526, and when it was 
justified by a competitor’s legal price.’ The disadvantage to business of this 
choice was that the seller could not be positive before the Commission acted as 
to precisely how far he might go in price discrimination to meet and beat his 
competition. The Commission acted on its interpretation of the Act.2 Believing 
it important to support the purpose of Congress and the Commission's interpreta- 
tion of the Act, with which we agree, we state our reasons. 

The Court first condemns the Commission’s position that meeting in good faith 
“a competitor’s price merely rebuts the prima facie establishment of discrimina- 
tion based on forbidden differences in sales price, so as to require an affirmative 
finding by the Commission that nevertheless there may be enjoinable injury under 
the Robinson-Patman Act to the favored buyer’s competitors. The Court then 
decides that good faith in meeting competition was an absolute defense for price 
discrimination, saying: 

“On the other hand, the proviso is readily understandable as simply continu- 
ing in effect an equally absolute, but more limited, defense than that which 
existed under § 2 of the original Clayton Act.” 

Such a conclusion seems erroneous. What follows in this dissent demonstrates, 
we think, that Congress intended so to amend the Clayton Act that the Avenue 
of escape given price discriminators by its meeting competition clause should be 
narrowed. The Court's interpretation leaves what the seller can do almost as 
wide open as before. See p. 12 et seq., infra. It seems clear to us that the inter- 
pretation put upon the clause of the Robinson-Patman Act by the Court means 
that no real change has been brought about by the amendment. 

The public policy of the United States fosters the free-enterprise system of 
unfettered competition among producers and distributors of goods as the 
accepted method to put those goods into the hands of all consumers at the least 
expense.” There are, however, statutory exceptions to such unlimited competi- 
tion. Nondiscriminatory pricing tends to weaken competition in that a seller, 
while otherwise maintaining his prices, cannot meet his antagonist’s price to 
get a single order or customer. But Congress obviously concluded that the 
greater advantage would accrue by fostering equal access to supplies by com- 
peting merchants or other purchasers in the course of business.® 

The first enactment to put limits on discriminatory selling prices was the 
Clayton Act in 1914, 38 Stat. 730, § 2. Section 11 enabled the Commission to use 
its investigatory and regulatory authority to handle price discrimination. Sec- 
tion 2 provided for the maintenance of competition by protecting the ability of 
business rivals to obtain commodities on equal terms. The Robinson-Patman 
Act moved further toward this objective. In the margin appear the applicable 
words of the Clayton Act followed by those of the Robinson-Patman Act. Phrased 
summarily for this case, it may be said that the italicized words in the Clayton 
Act were the source of the difficulties in enforcement that Congress undertook 
to avoid by the italicized words of the Robinson-Patman Act.° 

1The difficulties of any other approach are illustrated by the attempt of Congress to 
clarify the Robinson-Patman Act. See President's veto message on S. 1008, Cong. Ree. 
June 16, 1950, p. 8844, and conference reports, House of Reps., 8ist Cong., 1st Sess., No. 
1422. October 13, 1949, and 2d Sess., No. 1730, March 3, 1950. 

2 Hearings before Subcommittee No. 1 of the House Committee on the Judiciary on S. 1008, 
81st Cong., Ist Sess., June 8 and 14, 1949, p. 61. 

8 Associated Press vy. United States, 326 U. 8. 1, 13; United States v. Line Material Co., 

8 U. S. 287, 309 

4 faraetate Commerce Act, § 5, 49, U. S. C. § 5; Communications Act of 1934 § 221, 
47 U. S. C. § 221: Miller-Tydings Act, 15 U. S.C. $ 1. And see Mason, The Current Status 
of the Monopoly Problem in the United States, 62 Harv. L. Rev. 1265. 

5 For a discussion of the merits of the legislation, see Adelman, Effective Competition and 
the Anti-Trust Laws, 61 Harv. L. Rey. 1289. 

®*Clayton Act: 

“Sec, 2. That it shall be unlawful for any person engaged in commerce * * *_ to dis- 
criminate in price between different purchasers of commodities, * * * where the effect 
of such discrimination may be to substantially lessen competition, or tend to create a 
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It will be noted that unless the effect is given the Robinson-Patman amend- 
ment contended for by the Federal Trade Commission, there is little done to 
overcome the difficulties arising from the meeting competition clause of the 
Clayton Act. Formerly “discrimination in price in the same or different com- 
munities made in good faith to meet competition” was allowed as a complete 
defense. Now it is “made in good faith to meet an equally low price of a com- 
petitor.” The Court says: 

“It thus eliminates certain difficulties which arose under the original 
Clayton Act. For example, it omits reference to discriminations in price 
‘in the same or different communities * * * and it thus restricts the 
proviso to price differentials occurring in actual competition. It also 
excludes reductions which undercut the ‘lower price’ of a competitor. None 
of these changes, however, cut into the actual core of the defense. That still 
consists of the provision that wherever a lawful lower price of a Competitor 
threatens to deprive a seller of a customer, the seller, to retain that customer, 
may in good faith meet that lower price.” 
We see little difference. The seller may still, under the Court's interpretation, 
discriminate in sales of goods of like quantity and quality between buyers on 
opposite corners, so long as one gets a lower delivered price offer from another 
seller, no matter where located. The “actual core of the defense” remains intact. 


I 


Legislative History.—Upon the interpretation of the words and purpose of this 
last addition by the Robinson-Patman Act to curbs on discrimination in trade, 
the narrow statutory issues in this case turn. Though narrow, they are import- 
ant if trade is to have the benefit of careful investigation before regulation, 
attainable under the Federal Trade Commission Act but so difficult when at- 
tempted by prosecutions in courts with the limitations of judicial procedure. 
As an aid to the interpretation of § 2 (b), we set out applicable parts of its 
legislative history. 

The Clayton Act created a broad exception from control for prices made in 
good faith to meet competition. This raised problems of which Congress was 
aware. In reporting on a redrafted version of S. 3154, the Senate’s companion 
bill to the House bill that became the Robinson-Patman Act, the Senate Com- 
mittee on the Judiciary, February 3, 1936, pointed out the weakness of § 2 of 
the Clayton Act in permitting discrimination to meet competition, and suggested 
a harsh remedy, the elimination of its italicized proviso in note 6 supra, without 
the mollifying words of § 2 (b) of the Robinson-Patman Act.’ In March, the 





monopoly in any line of commerce: Provided, That nothing herein contained shall pre- 


vent * * discrimination in price in the same or different communities made in good 
faith to iia competition: 

Robinson Patman Act: 

“Sec. 2. (a) That it shall be unlawful for any person engaged in commerce, oe. ae 
to discriminate in price between Uifferent purchasers of commodities * * where the 


effect of such discrimination may be substantially to lessen competition or tend to create 
a monopoly in any line of commerce. er to injure, destroy, or prevent competition with any 
person who either grants or knowingly receives the benefit of such discrimination, or with 
customers of either of them; * ° 

“Sec. 2. (b) Upon proof being made, at any hearing on a complaint under this section 
that there has been discrimination in price or services or facilities furnished, the burden of 
rebutting the prima-facie case thus made by showing justification shall be upon the person 
charged with a violation of this section, and unless justification shall be affirmatively shown, 
the Commission is authorized to issue an order terminating the discrimination: Provided, 
however, That nothing herein contained shall prevent a seller rebutting the prima facie case 
thus made by showing that his lower price or the furnishing of services or facilities to any 
purchaser or purchasers was made in good faith to meet an equally low price of a competitor, 
or the services or facilities furnished by a competitor.” 

7S. Rep. No. 1502, 74th Cong., 2d Sess., p. 4: 

“The weakness of present section 2 lies principally in the fact tha (1) It places no 
limit upon differentials permissible on account of differences in quantity ? ‘ona (2) it permits 
discriminations to meet competition, and thus tends to substitute the remedies of retaliation 
for those of law, with destructive consequences to the central object of the bill Liberty 
to meet competition which can be met only by price cuts at the expense of customers else- 
where, is in its unmasked effect the liberty to destroy competition by selling locally below 
cost, a weapon progressively the more destructive in the hands of the more powerful, and 
most deadly to the competitor of limited resources, whatever his merit and efficiency. While 
the bill as now reported closes these dangerous loopholes, it leaves the fields of competition 
free and open to the most efficient, and thus in fact protects them the more securely against 
inundations of mere power and size. 

“Specific phrs ises of section 2 (a), as now reported, may be noted as follows: 

“ae? ° where either or any of the purchasers involved in such discrimination 
are in commerce * 


80861—51—-ser. 1, pt. 5-18 
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House Committee on the Judiciary made its report on the bill that became the 
Act. Section 2 (b) was then in substantially ‘its present form. The report 


pointed out the draftsmen’s purpose to strengthen the laws against price discrim- 
ination, directly or indirectly through brokerage or other allowances, services 
or absorptions of costs.* It commented that the subsection that became § 2 (b) 
let a seller “meet the price actually previously offered by a local competitor.” ® 
The language used in regard to competition in the bills and in the Act seems to 
have been based on a recommendation of the Federal Trade Commission.” The 
Commission had been unable to restore the desired competition under the Clayton 
Act. and Congress evidently sought to open the way for effective action.” 
Events in the course of the proposed legislation in the Senate and House have 
pertinence. The Senate inserted the original ineffective language of the Clayton 
Act in its exact form in the Senate bill. In the same draft it adopted an amend- 
ment similar to the proviso ultimately enacted. 80 Cong. Rec. 6426, 6435. In the 
House, Representative Patman explained his view of the dangers in the original 


“Section 2 (a) attaches to competitive relations between a given seller and his several 
customers, and this clause is designed to extend its scope to discriminations between inter- 
state and intrastate customers, as well as between those purely interstate. Discriminations 
in excess of sound economie differences involve generally an element of loss, whether only 
of the necessary minimum of profits or of actual costs, that must be recouped from the 
business of customers not granted them. When granted by a given seller to his customers 
in other States, and denied to those within the State, they involve the use of that inter- 
state commerce to the burden and injury of the latter. When granted to those within the 
State and denied t» those beyond, they involve conversely a directly resulting burden upon 
interstate commerce with the latter. Both are within the proper and well-recognized power 
of Congress to suppress.” 

5H. Rep. No. 2287, 74th Cong., 2d Sess., p. 3: 

“The purpose of this proposed legislation is to restore, so far as possible, equality of 
opportunity in business by strengthening antitrust laws and by protecting trade and com- 
merce against unfair trade practices and unlawful price discrimination, and also against 
restraint and monopoly for the better protection of consumers, workers, and independent 
producers, manufacturers, merchants, and other businessmen 

“To accomplish its purpose, the bill amends and strengthens the Clayton Act by pro- 
hibiting discriminations in price between purchasers where such discriminations cannot 
be shown t he justified by differences in the cost of mannfacture, sale, or delivery resulting 
from different methods or quantities in which such commodities are to such purchasers sold 
and delivered It also probibits brokerage aJlowances except for services actually ren- 
cered, and advertising and other service allowances unless such allowances or services are 
made available to all purchasers on proportionally equal terms. It strikes at the basing- 
point method of sale, which lessens competition and tends to create a monopoly.’ 

id.,p. 16: 

“This provis’ represents a contraction of an exemption now contained in section 2 of the 
Clayton Act which permits discriminations without limit where made in good faith to meet 
competition, It should be noted that while the seller is permitted to meet local competition, 
it does not permit him to cut local prices until his competitor has first offered lower prices, 
and then he can go no further than to meet th se prices. If he goes further, he must do so 
likewise with all his other customers, or make himself liable to all of the penalties of the 
act, including treble damages. In other words, the proviso permits the seller to meet the 
price actually previously offered by a local competit>r. It permits him to go no further.” 

® Final Report on the Chain-Store Investigation, S. Doc. No. 4, 74th Cong., 1st Sess., p. 
96: “A simple solution for the uncertainties and difficulties of enforcement would be to 
pr hibit unfair and unjust discrimination in price and leave it to the enforcement agency, 
subject to review by the courts, to apply that principle to particular cases and situations. 
The soundness of and extent to which the present provisos would constitute valid defenses 
wi ald thus become a judicial and not a legislative matter. 

‘The Commissi n therefore recommends that section 2 of the Clayton Act be amended 
to read as follows: 

‘‘It shall be unlawful for any person engaged in commerce, in any transaction in or 
affecting such commerce, either directly or indirectly to discriminate unfairly or unjustly 
in price between different purchasers of commodities, which commodities are sold for use, 
consumption, or resale within the United States or any Territory thereof or the District of 
Columbia or any insular possession or other place under the jurisdiction of the United 
States.’ ”’ 

This report was utilized by the House Committee dealing with the proposed Robinson- 
Patman legislation. H. R. Rep. No, 2287, 74th Cong., 2d Sess., pp. 3, 7. 

tjd., p. 64: “If the discrimination is ‘on account of differe neces in the grade, quality, or 
quantity of the commodity sold,’ or makes ‘only due allowance for difference in the cost 
of selling or transportation,’ or is ‘made in go d faith to meet competition,’ it is not unlaw- 
ful, even though the effect ‘may be to substantially lessen competition or tend to create a 
monopoly in any line of commerce.’ Diseriminat ry price concessions given to prevent the 
loss of a chain store’s business to a competing manufacturer, to prevent it manufacturing 
its own goods, or to prevent it from dise uraging in its stores the sale of a given manu- 
fac turer's goods, may be strongly urged by the manufacturer as ‘made in good faith to meet 
competition.’ ”’ See p. 90, id. 

Attention was called to this need. H. R. Rept. No. 2287, 74th Cong., 2d Sess., p. 7: “Some 
of the difficulties of enforcement of this section as it stands are pointed out in the [Final 
Report] of the Federal Trade Commission above referred to, at pages 63 and following.” 
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proviso.” It was taken out in Conference.* The Chairman of the House 
managers, Mr. Utterback, before the Conference Report was agreed to by the 
House, received permission to print an explanation of his understanding of the 
proviso. He explained that the proviso “does not set up the meeting of competi- 
tion as an absolute bar to a charge of discrimination under the bill. It merely 
permits it to be shown in evidence. * * * It leaves it a question of fact to 
be determined in each case, whether the competition to be met was such as to 
justify the discrimination given, * * *.” The pertinent parts of the statement 
appear in the margin.” 





280 Cong. Rec. 8235. 

“Mr. Chairman, I would like to ask a question of the gentleman from Texas [Mr. Patman] 
A great many of the industries in Ohio were very much in favor of the proviso in the 
Senate bill, appearing on page 4, and reading as follows: 

“*And provided further, That nothing herein contained shall prevent discrimination in 
price in the same or different commodities made in good faith to meet competition.’ 

“T find that on page 9 of the Patman bill, beginning in line 14, there appear these words: 

“Provided, however, That nothing herein contained shall prevent a seller rebutting the 
prima facie case thus made by showing that his lower price to any purchaser or purchasers 
was made in good faith to meet an equally low price of a competitor.” 

“Will the gentleman explain the difference between these two proposals? 

“Mr. PATMAN. If the Senate amendment should be adopted it would really destroy the 
bill. It would permit the corporate chains to go into a local market, cut the price dow: 
so low that it would destroy local competitors and make up for their losses in other places 
where they had already destroyed their competitors. One of the objects of the bill is te 
get around that phrase and prevent the large corporate chains from selling below cost in 
certain localities, thus destroying the independent merchants, and making it up at othe: 
places where their competitors have already been destroyed I hope the gentleman will not 
insist on the Senate amendment, because it would be very destructive of the bi'l The 
phrase ‘equally low price’ means the corporate chain will have the right to compete with 
the local merchants. They may meet competition, which is all right, but they cannot cut 
down the price below the cost for the purpose of destroying the local man. 

“Mr. Cooper of Ohio. What does the gentleman's proviso mean ? 

“Mr. PATMAN. It means they may meet competition, but not cut down the price below 
cost. It means an equaliy low price but not below that It permits competition, but it 
does not permit them to cut the price below cost in order to destroy their competitors 
I hope the gentleman will not insist on the Senate amendment.” 

But see pp. 15 and 16, infra 

8 AH. R. Rep. No. 2951, 74th Cong., 2d Sess., pp. 6-7 

“The Senate bill contained a further proviso 

“That nothing herein contained shall prevent discrimination in price in the same or 
different communities made in good faith to meet competition.’ 

“This language is found in existing law, and in the opinion of the conferees is one of the 
obstacles to enforcement of the present Clayton Act. The Senate receded, and the language 
is stricken. A provision relating to the question of meeting competition, intended to operat 
only as a rule of evidence in a proceeding before the Federal Trade Commission, is included 
in subsection (b) in the conference text as follows: 

“ ‘Provided, however, That nothing herein contained shall prevent a seller rebutting the 
prima facie case thus made by showing that his lower price or the furnishing of services 
or facilities to any purchaser or purchasers was made in good faith to meet an equally 
low price of a competitor, or the services or facilities furnished by a competitor.’ ” 

M80 Cong. Rec. 9418: 

“In connection with the above rule as to burden of proof, it is also provided that a seller 
may show that his lower price was made in good faith to meet an equally low price of a 
competitor, or that his furnishing of services or facilities was made in good faith to meet 
those furnished by a competitor. It is to be noted, however, that this does not set up 
the meeting of competition as an absolute bar to a charge of discrimination under the bi | 
It merely permits it to be shown in evidence This provision is entirely procedural It 
does not determine Substantive rights, liabilities, and duties. They are tixed in the other 
provisions of the bill. It leaves it a question of fact to be determined in each case, whether 
the competition to be met was such as to justify the discrimination given. as one lying 
within the limitations laid down by the bill, and whether the waygn which the competition 
was met lies within the latitude allowed by those limitations. 

“This procedural provision cannot be construed as a carte blanche exemption to violate 
the bill so long as a competitor can be shown to have violated it first, nor so long as that 
competition cannot be met without the use of oppressive discriminations in violation of the 
obvious intent of the bill. 

* . . > ca . . 


“If this proviso were construed to permit the showing of a competing offer as an absolute 
bar to liability for discrimination, then it would nullify the act entirely at the very incep 
tion of its enforcement, for in nearly every case mass buyers receive similar discriminations 
from competing sellers of the same product. One violation of law cannot be permitted to 
justify another. As in any case of self-defense, while the attack against which the defense 
is claimed may be shown in evidence. its competency as a bar depends also upon whether 
it was a legal or illegal attack. A discrimination in violation of this bill is in practical 
effect a commercial bribe to lure the business of the favored customer away from the 
competitor, and if one bribe were permitted to justify another the bill would be futile to 
achieve its plainly intended purposes.” 
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Statutory Interpretation.—This résumé of the origin and purpose of the 
original § 2 of the Clayton Act and the amendments of the Robinson-Patman 
Act gives a basis for determining the effect of this section in a hearing before the 
Commission where the charge, as here, that a seller during the same period of 
time has sold the same commodities to various purchasers at different prices, 
is admitted and the defense, the elements of which are likewise admitted, is 
that the discrimination was made in good faith to meet an equally low price 
of a competitor. Dves meeting in good faith a competitor’s price constitute 
a complete defense under the proviso to § 2 (b)? Or does the fact of good faith 
reduction in price to a purchaser to meet a competitor's price merely rebut the 
prima facie establishment of discrimination, arising under the statute from 
proof of forbidden differences in price,” so as to require under § 2 (a) affirma- 
tive finding by the Commission that there may be injury to competition? 
Petitioner asserts that good faith meeting of a competitor’s price is a complete 
defense. The Commission and the Court of Appeals take the opposite position, 
with which we concur. 

This is our reason. The statutory development and the information before 
Congress concerning the need for strengthening the competitive price provision 
of the Clayton Act, makes clear that the evil dealt with by the proviso of 
§ 2 (b) was the easy avoidance of the prohibition against price-discrimination. 
The control of that evil Was an important objective of the Robinson-Patman Act. 
The debates, the Commission’s report and recommendation and statutory changes 
show this. The Conference Report and the explanation by one of the managers, 
Mr. Utterback, are quite definitive upon the point. Because of experience under 
the Clayton Act, Congress refused to continue its competitive price proviso. 
Yet adoption of petitioner's position would permit a seller of nationally distri- 
buted goods to discriminate in favor of large chain retailers, for the seller could 
give to the large retailer a price lower than that charged to small retailers, 
and could then completely justify its discrimination by showing that the large 
retailer had first obtained the same low price from a local low-cost producer of 
competitive goods. This is the very type of competition that Congress sought 
to remedy. To permit this would not seem consonant with the other provisions 
of the Robinson-Patman Act, strengthening regulatory powers of the Commis- 
sion in “quantity” sales, special allowances and changing economic conditions. 

The structure and wording of the Robinson-Patman Amendment to the Clayton 
Act also conduce to our conclusion. In the original Clayton Act, § 2 was not 
divided into subsections. In that statute, § 2 stated the body of the substantive 
offense, and then listed, in a series of provisos, various circumstances under 
which discriminations in price were permissible. Thus the statute provided 
that discriminations were not illegal if made on account of differences in the 
grade of the commodity sold, or differences in selling or transportation costs. 
Listed among these absolute justifications of the Clayton Act appeared the 
provision that “nothing herein contained shall prevent discrimination in 
price * * * made in good faith to meet competition.” The Robinson-Patman 
Act, however, made two changes in respect of the “meeting competition” provi- 
sion, one as to its location, the other in the phrasing. Unlike the original stat- 
ute, § 2 of the Robinson-Patman Act is divided into two subsections. The first, § 
2 (a), retained the statement of substantive offense and the series of provisos 
treated by the Commission as affording full justification for price discrimina- 
tions; § 2 (b) was created to deal with procedural problems in Federal Trade 
Commission proceedings, specifically to treat the question of burden of proof. In 
the process of this division, the “meeting competition” provision was separated 
from the other provisos, set off from the substantive provisions of § 2 (a), and 
relegated to the position of a proviso to the procedural subsection, § 2 (b). Un- 
less it is believed that this change of position was fortuitous, it can be inferred 
that Congress meant to curtail the defense of meeting competition when it ban- 
ished this proviso from the substantive division to the procedural. In the same 
way, the language changes made by § 2 (b) of the Robinson-Patman Act reflect an 
intent to diminish the effectiveness of the sweeping defense offered by the 
Clayton Act’s “meeting of competition” proviso. The original provisos in the 
Clayton Act, and the provisos now appearing in § 2 (a), are worded to make it 
clear that nothing shall prevent certain price pragtices, such as “price differen- 
tials * * * [making] * * * due allowances for differences in the cost 


15 See n. 6, supra. 
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of manufacture * * *,” or “price changes * * * in response to chang- 
ing conditions affecting the market for * * * the goods concerned. * * *” 
But in contrast to these provisions, the proviso to § 2 (b) does not provide 
that nothing “shall prevent” a certain price practice; it provides only that 
“nothing shall prevent a seller rebutting * * * [a] * * * prima facie 
case by showing” a certain price practice—meeting a competitive price. The 
language thus shifts the focus of the proviso from a matter of substantive 
defense to a matter of proof. Consistent with each other, these modifications 
made by the Robinson-Patman Act are also consistent with the intent of Con- 
gress expressed in the legislative history. 

The Court suggests that former Federal Trade Commission cases decided 
here have treated the meeting-competition clause of the Robinson-Patman Act 
as being an absolute defense, not merely a rebuttal of the discrimination charge 
requiring further finding by the Commission. Reference is made to Corn 
Products Refining Co. v. Federal Trade Comm'n, 324 U. 8. 726, and Federal 
Trade Comm'n v. Staley Mfg. Co., 324 U. S. 746. In the Corn Products case, 
dealing with a basing point scheme for delivered prices, this Court merely said 
at p. 741: 

“The only evidence said to rebut the prima facie case made by proof of the 
price discriminations was given by witnesses who had no personal knowl- 
edge of the transactions, and was limited to statements of each witness's 
assumption or conclusion that the price discriminations were justified by 
competition.” 
And then went on to use the language quoted at p. 12 of the Court’s opinion. 
There was no occasion to consider the effect of a successful rebuttal. As au- 
thority for its statement, we there cited the Staley case at 324 U. 8. 746. 
That citation included these words at pp. 752-753 : 
“Prior to the Robinson-Patman amendments, § 2 of the Clayton Act pro- 
vided that nothing contained in it ‘shall prevent’ discriminations in price 
‘made in good faith to meet competition.’ The change in language of this 
exception was for the purpose of making the defense a matter of evidence in 
each case, raising a question of fact as to whether the competition justified 
the discrimination. See the Conference Report, H. Rep. No. 2951, 74th Cong., 
2d Sess., pp. 6-7; see also the statement of Representative Utterbach, the 
Chairman of the House Conference Committee, 80 Cong. Rec. 9418.” 
After that statement, which it should be noted relies upon Mr. Utterback’s inter- 
pretation quoted at note 14 of this opinion, the Court in the Staley case goes on 
to say that there was no evidence to show that Staley adopted a lower price to 
meet an equally low price of a competitor. Again there was no occasion for this 
Court to meet the present issue. We think our citation in Staley, quoted above, 
shows the then position of this Court.” 

There are arguments available to support the contrary position. No definite 
statement appears in the committee reports that “meeting competition” is hence- 
forth to be only a rebuttal of a prima facie case and not a full justification for 
discrimination in price. The proviso of § 2 (b) can be read as having the same 
substantive effect as the provisos of § 2 (a). The earlier provisos are treated by 
the Commission as complete defenses. Perhaps there is an implication favorable 
to the petitioner’s position in Representative Patman’s omission to state the 
Federal Trade Commission interpretation on the floor. See n. 12, supra. 

The underlying congressional purpose to curtail methods of avoiding limita- 
tions on price discriminations, however, considered with the more specific matters 
discussed herein, satisfies us that we should adopt the conclusion of the Com- 
mission and the Court of Appeals.” We believe that good faith meeting of a 
competitor's price only rebuts the prima facie case of violation established by 
showing the price discrimination. Whether the proven price discrimination is of 
a character that violates § 2 (a) then becomes a matter for the determination of 
the Commission on a showing that there may be injury to competition. 


1%6The Court’s opinion in this case refers, p. 12, notes 12 and 13, to the opinions of the 
Court of Appeals for the Seventh Circuit in Staley and Corn Products, 144 F. 2d 211 and 
221. But that court reversed its position in the opinion below, 173 F. 2d 210, 216. It is 
fair to assume that reversal was because of our opinions in Corn Products and Staley 

7JIt is hardly necessary to note that the wisdom of the enactment is not for the Com- 
mission nor the courts in enforcing the Act. The Commission recently has advised Congress 
that while ‘‘on balance it would be preferable to make the good faith meeting of competition 
a complete defense,” it “does not strongly urge either view upon the Congress.”” Hearings 
before Subcommittee No. 1 of the House Committee on the Ju iciary on S. 1008, Sist Cong., 
ist Sess., June 8 and 14, 1949, p.61. Compare Standard Oil Co. v. United States, 337 U. 8. 
298, 311. This statement confirmed the Commission's position taken in this case, There 
were other officials of the Commission who have taken the view adopted by the Court. 





STUDY OF MONOPOLY POWER 


III 


Conclusion.—In view of the Court’s ruling, we will not enlarge this dissent by 
discussing other problems raised by the case. We have said enough to show that 
we would affirm the decree below in principle, even though we should conclude 
some amendment might be required in the wording of the order. 

THE CHIEF JUSTICE and Mr. JUstTice BLack join in this dissent. 


FEDERAL TRADE COMMISSION, WASHINGTON, D. C., OFFICE OF INFORMATION 


{For release in morning newspapers of Tuesday, June 19, 1951] 
TENTATIVE ORDER (5508) (STEEL PRODUCTS) 


The Federal Trade Commission has given tentative approval to an agreed 
settlement of its case against American Iron and Steel Institute, New York, and 
90 steel producers, in which the complaint challenged pricing practices used in 
the sale of steel products ranging from ingots to nails. 

The Commission entered its tentative findings of fact and conclusion, together 
with a tentative order which would prohibit the institute and the steel producers 
from entering into, cooperating in, carrying out or continuing “any planned 
common course of action, understanding, or agreement” to adopt, establish, fix, 
or maintain prices, or any element thereof, at which steel products shall be 
quoted or sold. 

The “price elements” covered by this prohibition include base prices; the 
extras to be added to or the deductions to be made from any base price for any 
specified characteristic; loading charges or delivery charges; and terms of 
discount, credit, or other conditions of sale. 

In announcing tentative acceptance of the settlement, the Commission said: 

“Counsel for the steel producers and counsel for the Commission, through 
negotiations conducted in a cooperative spirit, have arrived at a solution 
of the complex issues involved in this case, and thus have made unnecessary 
further extended litigation. They deserve great credit for their work and 
accomplishments. 

“The negotiations have been fruitful and have resulted in a proposal 
Which the Commission believes reflects sufficient applicable facts to support 
the order to cease and desist and which provides appropriate relief in the 
public interest. It is expected that the order to which the steel producers 
have consented will promote free and fair competition in a basic industry 
vital to the national welfare in peace and in war. 

“If the settlement had not been reached, it is entirely possible that the 
steel case would have been before the Commission and the courts for another 
5 or 6 vears of prolonged hearings and court reviews. It is such costly and 
time-consuming litigation that the Commission seeks to avoid whenever 
possible.” 

One provision of the order forbids any agreement or planned common course 
of action to quote or sell steel products at prices “calculated or determined 
* * * jin accordance with any system or formula which produces identical 
price quotations or prices or delivered costs, or which establishes a fixed rela- 
tionship among price quotations or prices or delivered costs, or which prevents 
purchasers from securing any advantage in price in dealing with one or more 
of the respondents as against any of the other respondents.” 

Another is directed against any agreement or planned common course of action 
to fail “to quote or to sell and deliver any steel products f. 0. b. at the plant of 
manufacture thereof.” 

In interpreting these and other provisions, the order says it is understood that: 

“The Federal Trade Commission is not considering evidence of uniformity 
of prices or any element thereof of two or more sellers at any destination 
or destinations alone and without more as showing a violation of law. 

“The Federal Trade Commission is not acting to prohibit or interfere with 
delivered pricing or freight absorption as such when innocently and inde- 
pendently pursued, regularly or otherwise, with the result of promoting 
competition.” 

The proposed settlement is pursuant to an offer made by counsel for the insti- 
tute and the steel producers, acceptance of which was recommended to the Com- 


. 


mission by Joseph E. Sheehy, Director of the Bureau of Antimonopoly, and 
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Everette MacIntyre, Assistant Director of the Bureau and Chief of the Division 
of Investigation and Litigation. 

The settlement proposal embodies findings of fact and a conclusion, together 
with an order, to which the respondents have consented and from which they 
agree not to appeal to the courts. While not admitting either the charges of the 
complaint or the findings of the Commission, the respondents will not contest 
them, under the terms of the settlement. 

The proposal was accompanied by a statement in which the respondent waived, 
for the purpose of this proceeding, their rights to offer testimony and other 
evidence and “to challenge and contest the findings as to the facts or conclusion 
by the Commission * * * on the ground that they do not have substantial 
support in the record, or that they do not support the order of the Commission 
* * * or that they otherwise are not proper and lawful.” 

Other provisions of the proposed order, besides those already listed, are 
directed against any agreement to engage in any of these practices: 

Collecting, compiling, circulating, or exchanging any list or base price or 
of prices by any other designation, or extra charges or deductions for any 
specified characteristic or quantity of steel products or services connected 
therewith, used or to be used in computing prices or price quotations, 

Using, directly or indirectly, as a factor in computing price quotations 
or in making, quoting or charging prices, any such list so collected, compiled, 
circulated, or exchanged, 

Collecting, compiling, circulating, or exchanging any list of freight rate 
factors, transportation charges, or other charges relating to transportation 
or loading or other services connected therewith, used or to be used in com- 
puting prices or price quotations of steel products. 

Using, directly or indirectly, as a factor in computing price quotations, 
any such list so collected, compiled, circulated, or exchanged. 

Formulating devising, adopting, establishing, fixing, or maintaining 
methods or practices of quoting and selling steel products to railroads or 
other particular classes of customers. 

The order also forbids the respondents to cause to be done any of the pro 
hibited practices “through action of respondent American [ron and Steel In 
stitute or any subdivision or committee of said institute or any individual, or 
other corporation or organization.” 

Another provision prohibits each of the respondents from “acting individually 
or otherwise, so as knowingly to contribute to the maintenance or operation of 
any planned common course of action, understanding, or agreement * * * 
through the commission of any of the acts, practices, or things prohibited” by 
the order. 

The findings in the tentative decision are to the effect that the acts and 
practices specified, “taken together and under the circumstances stated, have 
tended to lessen competition, are oppressive to the public interest and unfair 
within the intent and meaning of the Federal Trade Commission Act.” 

“Tf not checked,” according to the tentative decision, these practices “would 
unduly suppress competition,” and, therefore, “the public interest and the pro- 
visions of the Federal Trade Commission Act require that the respondents 
should be restrained as providedinthe * * * order.” 

While counsel supporting the complaint had rested their case prior to negotia- 
tions for settlement, a motion was later made for reopening it for the production 
of further evidence. Denial of this motion is provided for in the tentative deci- 
sion. No deefnse evidence was presented, and none will be introduced under the 
terms of the proposed settlement. 

Approval of the settlement will also result in the withdrawal of pending mo- 
tions to dismiss filed by the respondents. 

The tentative decision will not be entered as the Commission’s decision for 
a period of 30 days. During this period the decision will be on the public record 
in the Commission’s office and available for inspection by interested parties. 

Steel producers consenting to the settlement and cited in the tentative decision 
are: 

United States Steel Corp., Crucible Steel Co. of America, American Chain & 
Cable Co., Inc., and Continental Copper & Steel Industries, Inc., all of New 
York; The American Steel & Wire Co. of New Jersey, Republic Steel Corp., 
Truscon Steel Co., and the Cuyahoga Steel & Wire Co., all of Cleveland: 

Carnegie-Illinois Steel Corp., National Tube Co., Jones & Laughlin Steel Corp., 
National Steel Corp., Pittsburgh Steel Co., A. M. Byers Co., Follansbee Steel 
Corp., the National Supply Co., Pittsburgh Tube Co., Superior Steel Corp., and 
Wyckoff Steel Co., all of Pittsburgh ; 
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Columbia Steel Co. and Bethlehem Pacific Steel Corp., both of San Francisco; 
Geneva Steel Co., Geneva, Utah; Tennessee Coal, Iron & Railroad Co., and 
Connors Steel Co., both of Birmingham ; Bethlehem Steel Corp., Wilmington, Del. ; 
Bethlehem Steel Co., Bethlehem, Pa.; the Youngstown Sheet & Tube Co., Youngs- 
town, Ohio; Armco Steel Corp., Middletown, Ohio; 

Sheffield Steel Corp. of Ohio, Kansas City, Mo.; Weirton Steel Co., Weirton, 
W. Va.: Great Lakes Steel Corp., Detroit Steel Corp., and Newport Steel Corp., 
all of Detroit; Inland Steel Co., Acme Steel Co., Columbia Tool Steel Co., Joslyn 
Manufacturing & Supply Co., and Wisconsin Steel Co., all of Chicago; Inland 
Steel Products Co., Milwaukee ; 

Wheeling Steel Corp., Wheeling, W. Va.; the Colorado Fuel & Iron Corp., 
Denver; Claymont Steel Corp:, Claymont, Del.; Sharon Steel Corp. and Mercer 
Tube & Manufacturing Co., both of Sharon, Pa.; Alan Wood Steel Co., Con- 
shohocken, Pa.; Allegheny Ludlum Steel Corp., Brackenridge, Pa.; Atlantic 
Steel Co., Fulton County, Ga.; the Babcock & Wilcox Tube Co. and Moltrup 
Steel Products Co., both of Beaver Falls, Pa.; Bliss & Laughlin, Inc., Harvey, 
lll.; Buffalo Eclipse Corp., North Tonawanda, N. Y.; 

The Carpenter Steel Co., Reading, Pa.; Central Iren & Steel Co., Harrisburg, 
Pa.: Columbia Steel & Shafting Co., East Carnegie, Pa.;: Compressed Steel 
Shafting Co., Readville, Mass.; Continental Steel Corp., Kokomo, Ind.; Copper- 
weld Steel Co. and the Thomas Steel Co., both of Warren, Ohio; Henry Disston 
& Sons, Inc., the Midvale Co., and Wheatland Tube Co., all of Philadelphia ; 
Edgewater Steel Co., Oakmont, Pa.; Firth Sterling Steel & Carbide Corp., Mc- 
Keesport, Pa.; Fretz-Moon Tube Co., Inc., East Butler, Pa. ; 

Granite City Steel Co., Granite City, Ill; Girffin Manufacturing Co., Erie, 
Pa.; Judson Steel Corp., Emeryville, Calif.; Keystone Drawn Steel Co., Spring 
City, Pa.; Keystone Steel & Wire Co., Peoria, Ill.; Laclede Steel Co. and the 
Medart Co., both of St. Louis; Latrobe Electric Steel Co., Vanadium-Alloys 
Steel Co., and Anchor Drawn Steel Co., all of Latrobe, Pa.; Lukens Steel Co., 
Coatsville, Pa.; Mahoning Valley Steel Co., Niles, Ohio; National-Standard 
Co., Niles, Mich. ; 

Northwestern Steel & Wire Co., Sterling, Ill.; Pacific States Steel Corp., Niles, 
Calif.; Pittsburgh Tool Steel Wire Co., Monaca, Pa.; the Pollak Steel Co., 
Cincinnati; Reeves Steel & Manufacturing Co., Dover, Ohio; John A. Roebling’s 
Sons Co., Trenton, N. J.: Rotary-Electriec Steel Co., Warren Township, Mich. ; 
the Standard Tube Co., Highland Park, Mich.; Sweet’s Steel Co., Williamsport, 
Pa.; the Timken Roller Bearing Co., Canton, Ohio; Universal-Cyclops Steel 
Corp., Bridegville, Pa.; Vulean-Crucible Steel Co., Aliquippa, Pa.; and the 
Western Automatic Machine Screw Co., Elyria, Ohio. 

The tentative decision provides for dismissal of the complaint as to nine 
companies on the ground that the record fails to show their participation in 
the challenged practices. They are: Agaloy Tubing Co., Inc., Springfield, Ohio; 
American Bridge Co., Pittsburgh; Atlantic Wire Co., Branford, Conn.; Bundy 
Tubing Co., Detroit; Chicago Steel & Wire Co., Chicago; Eastern Stainless 
Steel Corp., Baltimore; Harrisburg Steel Corp., Harrisburg, Pa.; Virginia 
Bridge Co., Roanoke, Va.; and Washington Steel Corp., Washington, Pa. 

The complaint has previously been dismissed as to the Phoenix Iron Co., 
Phoenixville, Pa., which is no longer in the steel products business; and E. 8. 
Liquidating Co. (formerly Empire Steel Corp.), Mansfield, Ohio, which is being 
dissolved. 


CENTRAL SUPPLY ASSOCIATION, 
Chicago, IUl., July 9, 1951. 
Re public hearings on H. R. 2820. 
Hon. EMANUAL CELLAR, 
Chairman, Committee on the Judiciary, House of Representatives, 
Washington, D. C. 

DEAR CONGRESSMAN CELLER: Central Supply Association is composed of plumb- 
ing and heating wholesalers in 22 Midwestern States. Our members are small- 
business men. Furthermore, they are the principal sources of supply for the 
more than 12,000 piumbers whom they serve within that territory. We believe 
that H. R. 2820, which your committee is now considering, is of vital importance 
to our industry. We strongly urge its enactment. 

We gave strong consideration to urging upon you that we be permitted to ap- 
pear at the public hearings. I know, however, that the subject has been thor- 
oughly explored by many committees of Congress, including your own com- 
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mittee. In the Hightieth Congress, one of our members, Halford T. Barry of 
the Chandler Co., Cedar Rapids, Iowa, testified on this subject before a Senate 
committee. We do not seek to impose upon you by requiring the committee to 
listen to our further arguments in support of this legislation. The importance 
of the subject, however, compels me to ask that you include our statement on 
the need for the prompt passage of this bill as a part of your hearings. 

I know that both you and your committee have a difficult task, of which you 
are doing a fine job in protecting competitive free enterprise. I also know that 
upon mature reflection you and your committee will conclude that this bill will 
promote competitive free enterprise. 

Yours very truly, 
JoHN H. Ewan, President. 


STATEMENT OF CENTRAL SUPPLY ASSOCIATION (PLUMBING AND HEATING WHOLE 
SALERS) ON H. FR. 282 


Central Supply Association endorses and urges the prompt passage of H. R. 
2820 (Walter bill), which would permit sellers to reduce their prices in good 
faith to meet the lower prices of their competitors. The bill would extend this 
right in both the Federal Trade Commission and the Clayton Acts. In sub 
stance, the bill does no more than to permit one seller to in good faith meet the 
lower prices which his competitors are lawfully offering to his customers. 
Stated conversely, it means that a buyer can get the same price from a second 
or third source of supply, which he can lawfully get from his first source of 
supply. In the simplest terms it means that a buyer may have two or more 
sources of supply for the heavy goods in which he deals, without being com- 
pelled to pay premium prices merely because the second supplier is located at a 
distance from the buyer's place of business. 

The members of Central Supply Association are plumbing and heating whole- 
salers in the States of Arkansas, Colorado, Illinois, Indiana, lowa, Kansas, Ken- 
tucky, Michigan, Minnesota, Missouri, Nebraska, New Mexico, Ohio, Oklahoma, 
Pennsylvania, South Dakota, Tennessee, Utah, West Virginia, Wisconsin, and 
Wyoming. These plumbing and heating suppliers sell plumbing and heating 
supplies such as bath tubs, wash basins, etc.; iron, steel, cast iron and copper 
pipe, fittings and valves; furnaces and heating supplies, hardware and mill 
supplies. Their customers are approximately 12,000 plumbers who rely upon 
them for these supplies. 

The pricing practices here in issue affect many of the commodities which 
plumbing and heating suppliers sell. We can illustrate this most readily, how- 
ever, by reference to one of our products, steel pipe. This is a basic commodity 
of any plumbing and heating supplier. 

In Cedar Rapids, lowa, there are four plumbing supply houses. Two purchase 
their pipe at Lorain, Ohio, which (at the time these figures were computed) had a 
freight rate to Cedar Rapids of $12 a ton. A third bought his pipe from Indiana 
Harbor, Ind., with a freight rate of $7.80 a ton. The fourth purchased his pipe 
at Pittsburgh, with a freight rate to Cedar Rapids of $13.60 a ton. This gave one 
of those four competitors an advantage of almost $7 a ton in the sale of a basie 
commodity such as pipe. Pipe to a plumbing supply house is just like sugar ina 
grocery store. If you over-price your pipe your customers suspect all your prices, 
and the pipe of one supplier is not substantially different than the like pipe of 
another. Since freight rates have gone up the disadvantage hereinabove referred 
to has been accentuated. 

In other instances a plumbing supply house is fortunate enough to have two 
or more sources of supply. This frequently results, however, in some pipe cost- 
ing $6 or $7 a ton more than the identical pipe purchased from another supplier. 

In normal competitive times a supply house could eliminate this disadvantage 
by purchasing all of its pipe from the nearest supplier. The experience of most 
businessmen, however, shows that it is unwise, poor economics and bad business 
for anyone to put all his eggs in one basket. Two sources of supply are obviously 
better than one. The supply house is then not out of business because their one 
supplier may be forced to close its plant for any of a number of reasons. Most 
important, however, the existence of more than one supplier produces countless 
competitive advantages. Each then becomes not only willing but eager to improve 
his services and perform the untold courtesies which enable a plumbing supply 
house to do a better job for its customers, and to thus improve its own competitive 
situation. 

Most pipe manufacturers are aware of the obvious fact that in a competitive 
market buyers will not pay more to a distant mill for the same pipe which they 
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can buy in nearby mills at substantially lower prices. Thus, in these times of 
shortages most mills have taken the view that the customers in distant markets 
will desert them when the shortage is over, and, therefore, the mill might just as 
well favor its nearby customers during the period of the current shortage. This 
view results now in serious shortages of pipe in many markets. 

Pittsburgh has long been a surplus production center for pipe. Pittsburgh 
manufactured pipe has long been sold in the Chicago market. The nearby mills 
in northwest Indiana, however, have a competitive freight advantage in the 
Chicago area. Pittsburgh mills have become reluctant to supply their Chicago 
customers with adequate quantities of pipe, because they fear those manufac- 
turers will turn to the Indiana mills when a normal market returns. 

The law of this country is based upon competition. As the Supreme Court said 
in the Standard Oil case, “the heart of our national economic policy long has 
been faith in the value of competition.” 

Plumbing and heating suppliers. want that right to compete, and they want for 
their suppliers the right to compete for their business. The plumbing and heating 
suppliers are eager for as many suppliers as possible to be competing for their 
business. The more vigorous the competition among those suppliers, the further 
the competitive contest will be advanced. On the other hand, any artificial 
barrier which denies these suppliers the right to compete for their business is an 
impediment to competition. As shown above, it restricts the supply of’ products 
available to plumbing and heating suppliers, and in many cases increases the 
price. 

We are pleased to observe that the Federal Trade Commission has recently 
entered an order disposing of its case against the steel industry by an order which 
expressly permits competitive freight absorption. The order of the Commission 
in Docket No. 5508 (Matter of American [ron and Steel Institute, et al) recently 
issued, prohibits certain unlawful pricing practices, but contains the proviso that 
in the entry of that order “the Federal Trade Commission is not acting to pro- 
hibit or interfere with delivered pricing or freight absorption as such when inno- 
cently and independently pursued, regularly or otherwise, with the result of 
promoting competition.” 

That order is a step in the direction of promoting competition and preventing 
monopoly. It does not, unfortunately, relate to the Robinson-Patman Act, for 
the complaint against the steel industry did not charge violations of the Robinson- 
Patman Act, and that question was not there in issue. The Standard Oil case is 
believed by many to permit the competitive freight absorption herein discussed. 
We are disturbed, however, by a more recent decision of the Court of Appeals for 
the Second Circuit (Ruberoid Co. v Federal Trade Commission, June 4, 1951) in 
which that court said it sympathized with businessmen because of the necessity 
for conducting business under the general provisions of uncertain laws. The 
court added that, “Nevertheless we are convinced that the cause of the trouble is 
the act itself, which is vague and general in its wording and which cannot be 
translated with assurance into any detailed set of guiding yardsticks.” 

We do not think it desirable for the law to leave in such uncertainty the right 
of businessmen to engage in good faith competition. The pending bill would 
certainly clarify the law, found by the Court of Appeals for the Second Circuit 
to be so uncertain, to insure the legality of a seller reducing his price—under 
the limited circumstances there permitted—-to meet the lower price of a com- 
petitor. The limited circumstances permitted by the bill include that the 
seller’s conduct be in good faith; this would preclude the absence of con- 
spiratorial or collusive conduct, that bona fide competition require price reduc- 
tion, and that the seller not know or have reason to believe that his competitor’s 
price is unlawful. 

This bill follows the language used by the Supreme Court in the Standard 
Oil case and would accomplish the protection of competition as well as the 
prevention of monopoly, which the majority opinion said was intended by Con- 
gress in granting to sellers the right to reduce their prices in good faith to meet 
the lower prices of their competitors. 

The plumbing and heating wholesalers of the Midwest urge the passage of 
H. R. 2820. Keenly aware of the concern of the Congress over the welfare of 
small-business men, we again call your attention to the fact that not only the 
plumbing and heating supply houses of this association, but also those whom 
they serve, are small-busines men by any definition of the term. 
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STATEMENT OF H. R. Norruup, Executive VICE PRESIDENT NATIONAL RETAIL 
LUMBER DEALERS ASSOCIATION ON H. R. 2820 


Mr. Chairman, my name is H. R. Northup, and I am executive vice president 
of the National Retail Lumber Dealers Association, which association repre- 
sents the thousands of retail lumber and building materials dealers in this 
country. 

The retail lumber dealers of this country are, in most instances, small-business 
men engaged in a highly competitive business. More than one-half of these 
dealers are in communities with a population of less than 2,500, and over three 
fourths of the dealers are in communities which have a population of less than 
25,000. Eight employees is the average number employed by each of these 
dealers. 

Retail lumber and building materials dealers are engaged in the distribu- 
tion of building materials and they must maintain a stock of goods from 
which the needs of their customers can be satisfied, and a place of business 
to which they can go to make their purchases. The dealer handles in addition 
to lumber, a wide variety of goods, including nails, cement, cinder blocks, roof- 
ing, and other supplies used in construction. Particularly in small communi- 
ties, the home builders often purchase all of the materials to be used in the 
construction of a single building from his retail lumber dealer. In farming 
communities, the retail lumber yard is the source of the farmer’s supplies for 
most of the repair and construction work on the farm. 

Freight is a very important item in the lumber business. Not only are many 
lumber yards located in remote areas, but the products they sell are essentially 
heavy goods. The freight on an item such as cement is a substantial part of 
the basic cost of the commodity. 

Cement, nails, and other building materials are basic commodities. A farmer 
or building contractor will not pay more to one lumber dealer than to another 
for portland cement, pine 2 by 4’s, or tenpenny nails. Under the f. o. b. mill 
system the retail lumber yard buying from the nearest cement mill has a lower 
delivery price than the competitor buying from a more distant cement mill. 
The same is true of other products sold in a lumber yard. This gives a great 
competitive advantage to the retailer who can purchase his requirements from 
the closest supplier. It imposes a competitive disadvantage upon the retailer 
required to purchase from a distant competitor. Unless the retailer can absorb 
all the additional transportation costs which he must pay, over those charged 
his competitor, he must ask a higher price of his customer. Unfortunately, 
when a lumber dealer is a few cents higher on a bag of cement or other items 
he does not merely lose his customer’s business for that bag of cement or those 
higher-priced items. Contractors generally buy all of the good needed for a 
particular job at the same time and from the same dealer. If cement or other 
building materials are overpriced, the lumber dealer may lose the entire job, 
including items on which the lumber dealer is competing with his competitors. 

Many retail lumber dealers are located in remote areas far from their sup- 
pliers of many of the items sold. From time to time in recent months there 
have been shortages of certain products sold by retail dealers. Under the 
present situation, suppliers are going to protect retailers whose business they 
will be able to retain when the economy returns to normal competitive condi- 
tions. Under such conditions, many of the distant dealers will be unable to 
pay the additional freight charge. Suppliers, therefor, expect to lose the distant 
accounts and this results in the supplier giving the lion’s share of his pro- 
duction to the customers near his plant. This results in searcities of certain 
building materials in areas remote from mills. 

Under the present circumstances, unless a dealer is located near a supplier, 
he may find it difficult to obtain certain products. On the other hand, a sup- 
plier having a complete local monopoly of a product in a certain area, may pro- 
duce more of a product than can be absorbed in that area. He should be per- 
mitted to absorb the freight and ship his product into another area where there 
is a local monopoly and to compete in good faith with that supplier. This is our 
competitive system and should be encouraged. The retail dealer is therefore 
placed in a better competitive position and the consumer benefits from the com- 
petition. To permit a supplier to absorb freight and reduce his price in good 
faith to meet the equally low price of a competitor will eliminate local monopo- 
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lies, and we challenge anyone to say that this is not to the advantage of small 
business and the consumer. Furthermore the retail dealer will not be forced 
to look only to the supplier in his vicinity but can obtain the product from a 
more distant supplier, and still maintain his competitive position. 

The retail lumber and building materials dealers, therefore, fee] that Congress 
should pass H. R. 2820 which would write into permanent law the findings in 
the Standard Oil Case, permitting a seller to reduce his price in good faith to 
meet the equally low price of a competitor. 


STATEMENT ON BEHALF OF CONFERENCE OF AMERICAN SMALL BUSINESS ORGANIZA- 
TIONS IN Support oF H. R. 2820 


The Conference of American Small Business Organizations, with headquarters 
at 407 South Dearborn Street, Chicago 5, Il., is an organization of associations 
of small-business men. Our organization represents over 260 different lines of 
industry in 48 States, representing an affiliated membership of about 600,000 
small-business concerns. At its twelfth national session in Washington, the Con- 
ference of American Small Business Organizations voted overwhelmingly its 
support of H. R. 2820 (Walter bill), as well as its companion bill in the Senate, 
S. 719. We are not concerned, and do not profess to be informed, about the 
problems raised by this legislation for big business. We do, however, know 
intimately and by actual experience of its effect upon small business. Un- 
doubtedly a number of small businesses are unaffected by this legislation. This 
is particularly true of trade-marked commodities, where the consumer purchases 
primarily because of preference created by advertising. For example, drug 
stores may not be concerned with this legislation, for they deal largely in trade- 
marked goods, where consumer acceptance, created by great advertising ex- 
penditures creates a public demand not directly related to price. 

The vast majority of small businesses, however, are vitally concerned with 
this legislation and their best interests demand its enactment. Even in the 
sale of trade-marked goods, the small-business man is unable to spend unlimited 
sums of money to create consumer acceptance by large advertising appropria- 
tions. The big fellows can create a market by unlimited advertising. The little 
fellow can only compete when he has the right to meet the lower prices which his 
competitors offer his customers. 

The small-business man is usually the innocent victim ground between the mill- 
stone of battles between big business, big labor, and big government, in which 
he has no voice and no choice. The problem resulting from the cement case is 
one of those grinders. 

We do not maintain a lobby in Washington, but some of you will recall that 
we do appear before congressional committees, such as yours, when we are called 
upon, or when we feel that we can be helpful, or when we believe that the best 
interests of over-all business makes it desirable. 

Of the approximately 4,000,000 business concerns in the United States, accord- 
ing to the Department of Commerce, only 2 percent are classified as big business, 
6 percent as medium-size business ; and 92 percent as small business (employing 
under 500 wage and salary earners). According to a survey we made, the latter 
category, which is the backbone of our economy, is owned and operated on the 
average by 2% persons, or a total of over 9,500,000 owner-operators of small 
business. 

We mention these figures to indicate to you that literally millions of America’s 
finest citizens, collectively the biggest taxpayers in the country, are affected 
either adversely or favorably by what the Congress does in the way of legisla- 
tion, or by what bureaucrats think up in moments of lucidity, or in hours of 
mental aberrations. More often the latter. We believe the subject before this 
committee is a case in point. 

As you know, gentlemen, laws are made for the benefit of society as a whole. 
They are made to protect corporations as well as individuals in their legitimate 
rights, and these laws may be judged by their effect, good or bad, upon the com- 
munity as a whole. 

The problem with which you are concerned does not merely affect cement, 
steel, and oil. Many other lines of business are also affected by this question 
of law, and spokesmen for trade associations and other groups have voiced 
strong opposition to a requirement of law which denies sellers the right to com- 
pete through meeting the lower prices which their competitors offer to their 
customers. 
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Testifying before a Senate committee studying these and other problems in 
the fall of 1948, Fred A. Virkus, then and now chairman of the Conference of 
American Small Business Organizations, said: 

“I cannot help but feel that actual experience gained in practical application 
over a long period of years, in any given line of industry, by men who have 
devoted their lives in keen competitive enterprise, that these men are better 
qualified to determine whether or not a proposed law, rule, or regulation affect- 
ing over-all economy is beneficial or detrimental than are a few economists and 
others employed by a Government agency—men who are not close to nor respon- 
sible for their acts to the public. 

“If these doctors of economics are as wise, practical, and experienced as they 
think they are; if they can diagnose and prescribe remedies for the ills to which 
business is heir, they should get into some business for themselves and there try 
out their pet theories on how to run a business in actual practice with their 
own capital. They rarely do that, but they often do try to tell the other fellow 
how to run his business. 

“If business cannot have the confidence in its Congress, and in the agencies 
created by Congress, then we are on the road to stagnation. How can business- 
men plan ahead when some bureaucrat can change long-established policies 
overnight? 

“When rules and regulations are promulgated on which competent legal 
counsel cannot advise their clients with a degree of certainty that they are 
complying with the law, it destroys confidence and progress. 

“From all the facts I have been able to get, Congress did not intend in the 
FTC to grant the Commission the authority to impose f. o. b. prices, the Su- 
preme Court to the contrary notwithstanding. 

“May I hope that your investigation will convince you that it is essential to 
clarify the intent of Congress as to the powers granted to FTC, instead of having 
the Commission, as in this case, interpret the law to mean what the Commission 
wants it to mean for its own purposes? 

“Certainly, it appears that the FTC in this case has succeeded in making its 
interpretation the law, and it proceeds accordingly. 

“As it is, instead of the FTC being a help and protection to small business, 
which Congress doubtless intended, if the present ruling prevails, it will disrupt 
long-established business practices, thus causing great confusion and loss to 
small business.” 

That statement remains true today. The Federal Trade Commission's appli- 
eation of the law has so confused and confounded the courts that just last 
month a court of appeals in New York, composed of learned judges, was com- 
pelled to say, as to uncertainty under which businessmen must price their 
goods, that “We are convinced that the cause of the trouble is the [Robinson- 
Patman] Act itself, which is vague and general in its wording and which 
cannot be translated with assurance into any detailed set of guiding yardsticks” 
(Ruberoid Co. v. F. T. C.; C. A. 2d, June 4, 1951). 

The need to small business for sellers to be able to absorb freight or other- 
wise reduce their price to meet the lower price of a competitor applies to the 
buyer as well as to the seller. Frequently this situation results in one dealer 
being compelled to sell at higher prices than his competitor across the street 
solely because he purchased basic commodities from a supplier located in a 
distant market and his supplier is not permitted to pay a part of the transporta- 
tion costs, Small-business men, as sellers, must always be able to meet the 
lower prices which their competitors offer to their customers if they are to be 
able to survive. There can be no restriction upon their right to do so, for they 
do not have the alternative means of fighting for business in a particular 
market, which are available to their large competitors. A small-business man 
cannot increase his advertising appropriation in the market, open his own 
distribution outlets in the market, or otherwise lower his return on business 
done in that market, without lowering what the law calls his price. 

Small-business men, as buyers, must have as many sources of supply for the 
goods they buy as is humanly possible. When alternative sources of supply 
are not available the small buyer is at the mercy of the one supplier upon whom 
he must depend for his very survival. However, when the law permits many 
suppliers to enter every market, the competitive effects of the competition among 
suppliers for the business of the small buyer serves to protect him against 
the monopolistic practices which would otherwise be vested upon him. 

For these reasons we fully support legislation to permit, not only under the 
Clayton Act, but also under the Federal Trade Commission Act, sellers to reduce 
their price whenever they do so in good faith to meet the equally low price 
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of a competitor. The pending legislation would make this available only whe 
it was done for proper purposes, and that the seller did not know or should 
not have known thut the price being met was unlawful. 

It has been suggested, while businessmen should not be permitted to meet 
the lawfully lower prices of their customers, that they should be permitted 
to meet the unlawful prices of their competitors and thus to retaliate agains! 
a competitor who engages in unlawful pricing practices. We need not here dis 
cuss the economic or moral propriety of encouraging retaliatory price cutting 
The suggestion may be wholly disposed of by reference to the obvious fact that 
in such retaliatory activities between large and wealthy companies the small 
business man, both buyer and seller, would be crushed, while his bigger com 
petitors used him as a football. No friend of small business would encourage 
retaliatory, illegal price cutting among big business competitors. 

Respectfully submitted. 

Frep A. VIRKUS, 
Chairman, Conference of American Small Business Organizations. 


KANSAS STATE CHAMBER OF COMMERCE, 
Topeka, Kans., August 1, 1951. 
Hon. EMANUEL CELLER, 
Chairman, House of Representatives Judiciary Committee, 
Washington, D.C. 

DEAR CONGRESSMAN CELLER: In your consideration of H. R. 2820, we respect- 
fully direct your attention to a policy concerning freight absorption which was 
adopted by the Kansas State Chamber of Commerce on February 11, 1949, and 
which we believe reflects the opinion of the businessmen of Kansas who are 
familiar with this broad and important subject. This policy suggests that a 
fifth proviso be added to section 2 of the Clayton Act, as amended by the Robin- 
son-Patman Act (15 U.S. C. A., sec. 13 (a) ), to read as follows: 

“And provided further, That nothing contained in sections 12, 13, 14-21, 
22-27 of this title shall prevent individual sellers from absorbing actual 
freight costs or any portion thereof if the freight absorption reflects a bona 
fide purpose of meeting competition, and is not part of a conspiracy or 
collusive plan to limit or eliminate competition, is not practiced by one or 
more sellers for the purpose of securing monopolistic control through the 
destruction of a competitor or competitors, or does not result in an actual 
injury to competition among customers of the seller absorbing freight.” 

This recommendation was the result of several months of study given to the 
problem by a special Kansas State Chamber of Commerce committee composed 
of traffic authorities, attorneys conversant with legislative actions and court 
rulings affecting absorption practices, and representatives of industries having 
a direct interest in these practices. Their studies were preceded by an informa- 
tional meeting which was attended by some 300 Kansas businessmen. Their 
recommendations were subsequently adopted as policy of this organization by 
our board of directors on February 11, 1949, and reaffirmed on January 30, 1951. 

We urge you to give favorable consideration to the principles contained in the 
above-outlined policy in your committee’s actions concerning H. R. 2820 and 
all other legislation affecting freight absorption. 

Sincerely yours, 

C. C. Kirker, Manager. 


PENNSYLVANIA STATE CHAMBER OF COMMERCE, 
Harrisburg, July 10, 1951. 
Hon. EMANUEL CELLER, 
Chairman, House Committee on Judiciary, Washington, D. C. 

DeAR CONGRESSMAN CELLER: In accord with the standing policy of our board 
of directors and the specific recommendation of our basing-point committee, we 
wish to record the Pennsylvania State Chamber’s endorsement of Congressman 
Walter’s bill, H. R. 2820, and urge that it be favorably reported from the Judiciary 
Committee. 

By amending both the Robinson-Patman Act and the Federal Trade Commission 
Act, the Walter bill would substantially clarify the legal aspects of the freight- 
absorption problem. Enactment of this bill is highly necessary despite the recent 
Supreme Court decision in the Standard Oil case. 
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We shall appreciate your favorable consideration of this viewpoint expressed 
on behalf of a cross section of business in Pennsylvania. 
Sincerely yours, 
LEONARD P, Fox, Erecutive Director 


IRELAND'S LUMBER YARD, 
Grand Forks, N. Dak., June 7, 1951. 
Congressman EMANUEL CELLER, 
Chairman, House Judiciary Committee, Washington, D. C. 

HONORABLE Sik: We urge favorable reaction to H. R. 2820. 

All of the State of North Dakota suffers each year a severe cement shortage 
because manufacturers cannot equalize freight to compete in this market. This 
limits shipments to two mills only, and as a consequence this territory goes with- 
out the required cement. 

Please give us relief from this situation by action as requested. 

Yours very truly, 
IRELAND'S LUMBER YARD, 
R. J. CHARLESWORTH, General Manager 


BINGENHEIMER MERCANTILE CO., 
Mandan, N. Dak., June 7, 1951 
Hon. EMANUEL CELLER, 
Chairman, Judiciary Committee, Washington, D. C. 

Dear Sm: We earnestly urge your prompt and favorable reaction to H. R. 
2820, the bill to permit manufacturers to absorb freight charges in selling to a 
customer if necessary to meet low prices of a competitor. 

Due to the fact that small manufacturers cannot equalize freight, there has 
resulted a serious shortage of cement in this area. As you are probably aware, 
cement has been one of the cheapest Commodities in the building business, and 
during my 35 years in the lumber business I have never seen this material sold 
at an inflated price, even during times of serious shortage when lumber dealers in 
most any locality could have received double the price. 

During the above shortage mentioned, we were forced, on account of this lack 
of freight equalization, to order our cement from the west coast from Bellingham 
Mills, and the resultant excessive freight charges inflated the price far above the 
dreams of any black-market operator, but it left us with less than half the normal 
profit on each sack that we would have received had we been able to buy from 
our regular source of supply. 

We eurnestly request you do all in your power to correct this situation by 
favorable action on H. R. 2820. 

Yours very truly, 
MARTINECK, President 


WINTHER LUMBER AND FUEL CENTER, 
Fergus Falls, Minn., June 6, 1951. 


Congressman EMANUEL CELLER, 
Chairman, House Judiciary Committee, 
Washington, D. C. 

DEAR CONGRESSMAN CELLER: This short note is with regards to H. R. 2820, 
a bill that will permit manufacturers to absorb freight charges in selling to a 
customer should it be necessary to meet the low prices of a competitor. 

We sincerely trust that this bill will pass your committee, and know you 
and your committee members will give this important bill your conscientious 
attention. 

Thanking you for your attention to this note, I remain 

Yours truly, 
WINTHER LUMBER AND FUEL CENTER, 
Henky A. WINTHER. 
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NORTHWESTERN LUMBERMEN’S ASSOCIATION, 
Minneapolis Minn., May 29, 1951. 
Representative EMANUEL CELLER, 
House of Representatives, 
Washington, D. C. 

DeAR Str: We strongly urge prompt and favorable action on H. R. 2820. Since 
manufacturers cannot equalize freight to meet competition, it has caused 
severe cement shortages in our four States the past few years. Cement com- 
panies who used to be able to ship into our area do not now do so, and the 
production of those companies who can ship is too low to take care of the 
demand. 

As a result of this, 10% million people, 3% million farmers, are affected. 
Also, the 2,700 lumber dealers are affected, 95 percent of whom are located in 
small towns. 

Sincerely yours, 
W. H. Bapeavx, Secretary. 


RENUART LUMBER YARDS, INC., 
Miami Shores, Fia, September 18, 1951. 
Hon. JoSePH R. Bryson, 
House Office Building, 
Washington, D. C. 

DEAR REPRESENTATIVE Bryson: I am taking the liberty of writing you as 
the southern representative of the Anti-Monoply Subcommittee and requesting 
that you urge prompt action in support of freight absorption legislation. 

We businessmen in the South feel that freight absorption will, in some measure 
contribute to our steady progress in industrial and manufacturing lines. 

Thanking you for any favorable consideration you may extend this request, 
I remain, 

Very truly yours, 
J.J. FINNEGAN, Office Manager. 


New York, N. Y., September 18, 1951. 
Hon. EMANUEL CELLER, 
House of Representatives, 
Washington, D. C.: 

More than 100 of our member stores protest enactment bills S. 719 and H. R. 
2820 before your committee. These bills are detrimental to independent food 
merchants and we urge that you oppose them unless Kefauver amendment to 
S. 719 is added. 

INDEPENDENT GREENPOINT GROCERS ASSOCIATION, INC., 
ANDREW SonvEJ, President. 
JOSEPH SASIELA, Vice President, 
JOHN MAHLENBREY, TJ'reasurer, 
HERMAN GOLDFEDER, Director. 
SoL ScHWaArtz, Director. 
D. GREENBERG, Director. 


New York, N. Y. September 18, 1951. 
Hon. EMANUEL CELLER, 
House of Representatives, 
Washington, D. C.: 

The National Sugar Brokers Association have called our attention to House 
bill 2220 (Senate 719) by which it is proposed to amend the Robinson-Patman 
bill. The present bill has proven itself greatly beneficial to our business and we 
feel that the amendment as written may well defeat the purpose of the present 
bill unless it is worded in such a way as to clearly define discrimination thus pre- 
venting possibility of creation of monopolies and lessening of competition. If 
this is not dene we strongly urge that you vote against this bill. 


Lowry & Co., INc. 
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New York STatre Foop MERCHANTS ASSOCIATION, INC., 
Vew York, N Y., September 13 195] 
Hon. EMANUEL CELLAR, 
Chairman, Monopoly Subcommittee, House Judicary Committee, 
House Office Building, Washington, D. C. 
DEAR CONGRESSMAN CELLER: While we have already written vou on S. 719 
and H. R. 2820, we are again expressing our deep concern and stror 


regarding these bills 


oppos tioh 


As we see it, any large coercive buyer could make a deal with a small canner 
or processor to take his entire output and could get a very low legal price. Under 


this bill, all competing sellers of like commodities would be permitted to meet the 


price of that canner or processor, but at the same time could charge all of his 
other customers in that area his regular price. 

Very few of our members could continue in business under such a program 

If the bills cannot be killed in committee, as a substitute » sugg 
Kefauver’s amendment: “Unless the effect of the discrimination may be sul 


stantially to lessen competition orto create a monopoly in ne of commerce 


est Senutol 


I again want to reiterate that e are very much concerned and look t 


for help ; 
Very truly yours 
\. F, GUCKENBERGER 


NATIONAL CONGRESS OF VETROLEUM RETAILERS, IN« 
Detroit: 26, Vich., Nepte mber 1%, 1957, 
REPRESENTATIVE EMANUEL CELLER, 
House Office Building, 
Washington 5. D.C. 

DEAR REPRESENTATIVE CELLER: The National Congress of Petroleum Retailers, 
Inc., is the national trade association of service station operators and gasoline 
retailers with affiliated local and State associations in 35 states. We are writ 
ing you in opposition to S. 719 and H. R. 2820 amending and weakening the 
Robinson-Patman Act which bills are now before the House of Representatives 

Our first serious general objection to these bills arises from the fact that our 
members are consumers, purchasers of consumers’ goods, and our objection is 
that these bills are inflationary and will result in higher prices which we can 
ill afford to pay. The economic essence of these bills is permission for a seller 
to maintain a general price structure which is above and independent of com 
petitive price inducements offered in special cases. As purchasers of con 
sumers’ goods, we want the benefit of a competitive price inducement extended 
to all purchasers, and we know of no other way excepting effective prohibitions 
against priee discrimination to keep general price levels competitive 

Our second very serious general objection to these bills is that they are harm 
ful to small business. We believe it is the theory of our society that widely 
distributed ownership of private, productive and commercial property and 
businesses is in the public interest, both because it keeps open the avenues of 
free enterprise for a maximum number of people and also because the public 
benefits from wide-spread competition. 

The provisions of the Robinson-Patman Act were worked out and adopted 
to correct the evils of price discrimination and the irreparable injury to small 
business resulting thereform, The proposed bills weaken the Robinson-Vatman 
Act by permitting more price discrimination and prohibiting less price discrim 
ination than the present law. 

While the prohibitions against price discrimination of the present law have 
already been somewhat weakened by the recent decision of the Supreme Court 
in Standard Oil of Indiana vy. FTC (the so-called Detroit case), the proposed 
bills go a great deal further and do a great deal of additional harm in the 
following respects: 

1. While the defense recognized in the Supreme Court decision was applied 
only to a complaint before the Federal Trade Commission, the proposed bills 
make this a defense in any proceeding under the act (triple damage actions, 
etc. ). 

2. These measures fail to limit the permissible discrimination to meeting a 
competitor's lower lawful price. 


80861 D1 ser. 1, pt. 5— 19 
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3. These bills put a legislative strait jacket on a divided decision the Court, 
thus preventing the Court from alleviating the adverse economic effects of its 
decision by amplification and distinctions in future cases. 

Economic history before and since the adoption of the Robinson-Patman Act 
proves that effective legal prohibitions against price discrimination are the 
condition upon which the survival of small business depends. We ask you to 
work against these proposed bills because they will weaken the protection 
which small busines now has against price discrimination under the Robinson 
Patman Act. 

Surely, proposed legislation which would enable big business sellers to gouge 
the public with high general price levels with the one hand and to ruin their 
small business rivals by price discrimination with the other hand, should be 
defeated. May we hear from you at your earliest convenience as to your stand 
on these two important matters. 

Very truly yours, 
NATIONAL CONGRESS OF PETROLEUM RETAILERS, IN« 
By JOHN W. NERLINGER, Jr., Necretary. 


NEW YorkK, N. Y., September 12, 1951. 
Hon. EMANUEL CELLER, 
Chairman, Subcommittee of House Committee on Judiciary, 
House of Representatives: 

Our clients consisting of wholesale grocers and manufacturers of food stuffs 
are much perturbed about the provisions of House bill 2820 up for hearings 
September 18 and 14 before a subcommittee of the House Committee on the 
Judiciary. They fear the bill in question will destroy the protection now afforded 
them by the Robinson-Patman Act and will again make it possible for national 
chains to make deals that will make it impossible for smaller users to compete. 
In their behalf and if consistent with your thoughts we respectfully ask that 
you use your best efforts to see that the bill in question does not become law. 

TURNER BrorHeEsks, INC. 


AMERICAN ASSOCIATION OF SMALL BUSINESS, 
New Orleans, La., August 27, 1951. 
Hon. EMANUEL CELLER, 
House Office Building, 
Washington, D. C. 

Dear Mr. CELLAR: H. R. 2820 is now in committee and may be presented to the 
House of Representatives. This bill will really be an amendment to the Robin- 
son-Patman Act, and while it appears to be an innocent bill, it is quite complicated 
and vicious. We believe it is greatly misunderstood by the legislators who voted 
for the companion bill S. 719 in the Senate. We want to congratulate all Sena- 
tors who opposed S. 719, which, unfortunately, recently passed the Senate by a 
very close vote. 

If H. R. 2820 and S. 719 are approved, they will practically do away with the 
Robinson-Patman Act, and again open the doors to unfair price discrimination 
which the Robinson-Patman Act so successfully prohibited during the past 
15 years. 

Prior to the enactment of the Robinson-Patman Act, there seemed to be 
no uniformity of prices on a given article. Many manufacturers were granting 
preferred buyers a confidential or inside discount. Of course, many large 
monopolies opposed the Robinson-Patman Act. Now, they will work for the 
passage of H. R. 2820 and 8S. 719, because they will again be able to secure 
special concessions and prices. Small businessmen and buyers in general are 
very much in favor of the Robinson-Patman Act as it stands today. The 
majority of manufacturers would be bled to death if H. R. 2820 and S. 719 were 
enacted into law. The passage of this legislation would make it possible for the 
manufacturer of a standard or advertised article to have several prices on the 
same item for different customers. We are primarily interested in all small 
businesses. The margin of profit is so small that a monopolistic group could 
use special concessions and discounts as their profit. By breaking down com- 
petition, monopolies could sell to the consumer at the same price the manu 
facturer or wholesaler would sell to smaller buyers 
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Please do your utmost to kill S. 719 and H .R. 2820 or a conferee measure, 
should one be presented for passage. There is enough confusion and dissension 
in the land today. Do not enact a law that will destroy thousands of small 
businesses. Yours for keeping small business in business and 

Sincerely, 
L>. HENDERSON 


In re 8S. 719 and H. R. 2820 


HON. EMANUEL CELLERS, 
Chairman, House Judiciary Committee, 
House Office Building, Washington, D. ¢ 

Deak SENATOR: Because we in the food industry understand so well what dire 
effect the passage of either or both of the above named bills would have on the 
independent grocer, as well as the wholesale grocer (with the exception of the 
giants in the industry), Iam writing in behalf of all concerned 

Prior to the passing of the Robinson-Patman Act in 1936, it was a general prac- 
tice for exceptionally large buyers to request and get, through coercion or other 
forceful means, special discounts thereby creating for themselves a price ad- 
vantage not available to smaller buyers. 

We believe the proponents of bills S. 719 and H. R. 2820 are making every effort 
to cover the real meaning by stressing the portion dealing with freight absorption 
alone. 

We earnestly request that you probe these bills thoroughly for the hidden dan- 
gers contained that we may not nullify the advantages established by the Robin- 
son-Patman Act. 

Very truly yours, 
ERVIN N. ALTON, 
Secretary-Treasurer, 
San Diego Brokers Club. 


Sr. Lours Foop BrRoKERS ASSOCIATION, 
St. Louis 1, Mo., August 15, 1951. 
Congressman MELVIN PRICE, 
Washington, D. C. 

HONORABLE SIR: We are informed that Senate bill S. 719 recently voted on in 
the Senate, 42 in favor, 34 against, now comes before the House, under companion 
bill H. R. 2820. 

We, with a membership of 36, represent a large segment of the food business 
across the country and doing business with food distributors, manufacturers, ete., 
in St. Louis proper, as well as a goodly portion of Illinois and Missouri, and we 
strongly urge that you vote against; also assist in working out to enact in plain 
and precise language amendment to define the Robinson-Vatman Act to clarify the 
present situation, such as the Kefauver amendment would have accomplished, 
but which failed of adoption in the Senate by a vote of 39 to 38 

We view bill S. 719 and companion bill H. R. 2820 as highly objectionable and 
extremely harmful to the country, especially small business, sellers and buyers 
alike, and if bill is enacted would cause gross discrimination and tend to create 
additional monopolies. In other words, as we see the ultimate result it would 
be a material advantage to big business and extremely detrimental to our mem- 
bers, our principals and our customers, all of whom are so-called small-business 
concerns 

We feel that the freight absorption (basing-point system) with and under the 
guise of “good faith” which proponents of bill want to establish would be dis- 
astrous, for who can prove under such definition the limit of fulfillment of an 
unjust method or situation, and it would be extremely d fficult to stop a new 
tide of price fixing conspiracies. In fact, seriously undermine the Sherman 
Clayton, and Robinson-Patman Acts. 

The brokerage clause in the Robinson-Patman Act should by all means be 
protected, and would urge that the Federal Trade Department be consulted by 
the Congress before vote is considered 

Sincerely, 
L. A. RiEDINGER. 
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KENTUCKY WHOLESALE GROCERS’ ASSOCIATION, INC., 
Lerington, Ky., August 14, 1951, 
Hon. FRANK L. CHELF, 
House of Re presentatives, 
Washington, D.C. 

Dear Mr. Cue._ke: Our Kentucky Wholesale Grocers’ Association is glad that 
you are a member of the House Committee on the Judiciary because we feel freer 
to write to one of our own. 

Senate bill 719 and House bill 2820 are disturbing us very much, because we 
feel they are striking at the base of our entire system of free enterprise. The) 
are seemingly only confirming a Supreme Court decision, but in doing so they are 
tampering with the protection that the words “good faith” gave us in the past. 
We are afraid that, if the Federal Trade Commission will have to do the work 
of proving bad faith, it will be much more diflicult in the future to curb doubtful 
actions from big business. The way in which these and similar proposals have 
been hurried through both the Senate and the House in the past does not guar 
antee good intentions on the part of the proponents. 

Our trade has found the Robinson-Patman Act to be a good protection for the 
small-business man and thereby in the long run for the consuming public. We 
therefore urge you to do what you can to protect us from any modification of 
this act which might strengthen the hand of the big companies and at the same 
time weaken the small-business man, who is the backbone of our American 
society. 

I am sure that You are acquainted with the brief filed by the National Food 
Brokers’ Association, in Which we concur completely, and from which [ took 
the liberty of copying an example stated there. I did this in my enclosed 
Bulletin No, 113 and hope that you will note the consequences mentioned there. 

Our association Consists of 83 Kentucky wholesale grocers and 124 allied indus- 
tries and covers the State from north to south and east to west, as you can see 
from the enclosed roster of our membership. 

Anything you can do for us will be appreciated. 

Yours very truly, 
KENTUCKY WHOLESALE GROCERS’ ASSOCTATION, INC 
bRED BRopTKORB, 


ASSOCIATION OF Foop Distriputrors, INC., 
New York, N. Y., August 24, 1951. 
Hon. EMANUEL CELLER, 
House of Re prese rratives, 
Washington, D.C. 

DrAr Str: The board of directors of this association at a recent meeting in 
structed me to write every Member of Congress from Manhattan and Brooklyn 
districts to urge you to vote against H. R. 2820. We feel that if this bill should 
be enacted into law it would destroy the effectiveness of the Robinson-Vatman 
bill. 

This would lead to a great deal of chaos in the food industry, to the great 
detriment of the smaller concerns in the business. Many of the restraints here 
tofore imposed by the Robinson-Patman law would be lifted, and the very large 
buyers would be put in a position where they could exert pressures on food 
manufacturers to secure special price concessions which would give them unfair 
competitive advantages against the smaller distributors. 

We believe this would be bad for the business and bad for the country because 
it would eventually be bad for the consumer. 

Respectfully yours, 
T. R. ScHOONMAKER, Evrecutive Secretary. 


THE COOPERATIVE LEAGUE OF THE UNITED STATES OF AMERICA, 
Washington, D. C.. March 30, 1951. 
CLERK, JUDICIARY COMMITTEF, 
House of Re presentatives, Washington. D.C. 
Drar Str: The Cooperative League of the United States of America, which 
represents approximately 1,800,000 families which are members of farm and city 
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cooperatives, is keenly interested in pending bill, H. R. 2820, introduced by 
Representative Walters, 

We wish to urge that this bill be not reported without public hearings, for we 
feel it is detrimental to the interests of not only our own membership but the 
membership of all small-business enterprises, and is harmful to the continued 
enforcement of the antitrust laws. 

If hearings are held on H. R. 2820, the Cooperative League would like to be 
notified so that we may be heard in opposition to the measure. 

Sincerely yours, 
THe CooPeRATIVE LEAGUE, 
WALLACE J. CAMPBELI 


New YorkK STATE Foop MERCHANTS ASSOCIATION, IN‘ 
Vew York, N Y.. July 19, 1951. 
Hon. EMANUEL CELLER, 
Chairman, House Judiciary Committee, 
House Office Building, Washington, D. C. 

Dean Mr. Cevrer: On behalf of the independent retail food merchants of New 
York State, we wish to go on record as being strenuously opposed to H. R. 2820. 

Our reasons for this objection follow : 

1. It weakens the law protecting small business from discriminations even 
beyond what the Supreme Court did in the Standard Oil of Indiana case. 

2. It will permit and even encourage large chain organizations to seek out 
and demand special price concessions not available to their independent com 
petitors, 

3. It will give the large chains almost complete freedom to put on local price- 
cutting campaigns to drive out their “independent” competitors in one com- 
munity at a time. 

4. It will make it impossible for the Government to prosecute elfectively in 
stances where illegal discriminations are engaged in, since apparently the Fed 
eral Trade Commission will have to prove that the seller acted without jus 
tification 

>. It will ai \\ sellers To meet low prices of il competitor whether or not th sec 
low prices are illegal and discriminator In other words, one seller discriminat 
ing against is small purchasers would justify other competing sellers doing 
} 


the same ing Any law that permits such a standard to determine guilt or 


innocence is worse than no law at all, since it breeds the practice which is 
supposed to be condemned 


6. It will turn the clock back so that the chains cou ruddy ollect dis 


criminatory price preferences frou: suppliers Phese, together h other 
ances and discounts, were shown by the Government , 
the largest source of A. & PJs proits in 1941.) The figy 
$614 million 
7. It will h a “mi ne’ around independent small j 
they are small and haven't the buying power to force price concessions 


matter how elflicient these retailers are in their own operations, they cannot 
make up for the price advantage given their large competitors. 

8S. If the Supreme Court made good law in the Standard Oj] of Indiana decision, 
as the proponents of these bills assert, then what need is there for H. R. 2820, 
which is supposed to go no further than the Court did? Is there any legitimate 
reason for Congress following a Court decision by amending the statute to con- 
form with what the Court determined is the law? 

9. Our members as a group do not oppose legislation giving clear legal sanction 
to noncollusive freight equalization and delivered pricing practices. But H. R, 
2820 is not designed for the purpose of allowing basing-point pricing. It permits 
discriminations against small business that have nothing to do with allowing 
sellers to use the basing-point method of pricing 

10. The law would be amended so that sellers and large buyers would be pro- 
tected regardless of how much competition was destroyed by discriminatory 
prices 

Very truly yours, 
(JUCKENBERGER, Le recutive Secretary. 
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SELECT COMMITTEE ON SMALL BUSINESS OF THE 
HovUsE OF REPRESENTATIVES OF THE UNITED STATES, 
EIGHTY-SECOND CONGRESS, 
Washington, D. C., June 14, 1951. 
Hon. EMANUEL CELLER, 
House of Representatives, Washington, D. C. 

Dear MANNIE: This is to acknowledge receipt of your letter of June 6 enclosing 
a copy of H. R. 2820, which your committee presently has under consideration. 
It is noted that you feel comprehensive public hearings are unnecessary because 
of your committee’s familiarity with the subject matter embodied in H. R. 2820. 

You will recall that I mentioned in my testimony of June 7 on H. R. 3408 that 
I sincerely hoped nothing would be done to weaken the antitrust laws. It seems 
to me the present bill (H. R. 2820) does have a weakening effect, particularly 
on section 2 (a) of the Clayton Act. Therefore I must voice my strong opposi 
tion to the bill. In doing so, I am not questioning the sincerity of purpose of 
its sponsor, Mr. Walter, nor any other Member who may be inclined to support 
the measure. 

In my opinion we should exercise great care in supporting legislation designed 
to abrogate Supreme Court decisions under the antitrust laws which may be 
considered adverse by certain segments of industry. In like manner I feel we 
should demonstrate the same reluctance in advancing legislation affirming de- 
cisions favorable to the viewpoint of certain other industries. In either circum 
stance, in the absence of obvious omissions or defects in the antitrust laws, it 
is my considered judgment that the court decisions should be allowed to stand. 
Were we to adopt a philosophy of changing the law whether a decision is favor- 
able or unfavorable, according to the point of view, the Congress would be faced 
with an insurmountable task henceforth and forever with no certainty as to 
what the law meant at any given time. This premise alone is sufficient grounds 
for me to oppose changes in the antitrust laws. The hearings before your sub- 
committee on the Judiciary have emphasized the unprecedented growth of 
monopoly power in the last decade in the United States and the precarious 
position of small business. These hearings to me also point up the fact that 
at no time in the economie history of our country have the competitive forces 
in trade and commerce been so vulnerable to the destroyers of competition. It 
would seem to me that instead of the proposed bill it would be much more to 
the point to sponsor legislation which would carry out the original intent of 
Congress. 

In respect to public hearings, you will recall that there were no public hearings 
held in the Senate or the House by an appropriate legislative committee on 
Senator O’Mahoney’s substitute for the moratorium bill, S. 1008. The absence 
of public hearings, I believe, was a deterrent to a better understanding of the 
issues involved in the consideration of Senator O’Mahoney’s substitute by the 
membership of the House and the Senate. May I suggest that full and com- 
plete hearings on H. R. 2820 will be very much in the public interest. Such a 
course would also be in full accord with our best legislative tradition, as it 
would allow interested persons to express their views on a very basic change 
in the concept of our antitrust laws. 

You have very kindly extended me the privilege of designating two persons 
of my choice to appear in opposition to the bill H. R. 2820 and to appear in 
person. As much as I regret to do so, I must decline this invitation. My 
declination of your very courteous invitation is made in earnest belief that the 
present bill should be subject to exhaustive public hearings; in that event, I 
shall be very glad to testify. I sincerely trust your committee will decide on 
this course before taking further action on the bill. 

Sincerely yours, 
WRIGHT PATMAN. 
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SELECT COMMITTEE ON SMALL BUSINESS OF THE 
House oF REPRESENTATIVES OF THE UNITED STATES, 
EIGHTY-SECOND CONGRESS, 
Washington, D. C., August 7, 1951. 
Hon, EMANUEL CELLER, 
Chairman, House Judiciary Committee, 
House of Representatives, Washington, D. C. 

Dear MANNIE: It is to be hoped you will be persuaded to take no action on the 
McCarran bill (S. 719). 

The vote on the McCarran bill is indicative of the complexion of the support 
of this measure. The vote (42 to 34) in the Senate found 33 Republicans support- 
ing the legislation out of the 42 Senators voting for passage. Opposing were 28 
Democrats out of 34 Senators present and voting. 

The Kefauver amendment which failed (39 to 38) found 29 Republicans voting 
against the amendment. While no legislation is preferable, the Kefauver amend 
ment would have made a contribution toward maintaining the restraint of trade 
and antimonopoly standards of our antitrust laws. As the McCarran bill now 
stands it is a “hunting license” for monopoly. Not only does the McCarran bill 
grant monopoly a “hunting license” but it provides the weapons for the killer 
of small business by providing what is tantamount to an exemption from prose- 
cution. 

Surely none of us are naive enough to believe that every price discrimination, 
no matter how base or how destructive to competition, will not be pleaded as 
having been done in good faith. There is no police force, at least none that can 
be envisioned, of sufficient size to track down the price discriminators under 
the standards in the McCarran bill. This bill (MeCarran) is an engraved invi- 
tation to the monopolies in the United States to destroy small and independent 
business and to corral all business in the hands of a few enterprisers. Is there 
any doubt that the McCarran bill will take us down the road to the nationaliza- 
tion of our major industries, which baldly means and is socialism? 

I am sure you will join with me in trying to relieve the President of unneces- 
sary and useless burdens. Likewise, in view of all the facts and circumstances, 
you will agree the McCarran bill will place upon the President a quite unneces- 
sary burden at a time when affairs of state of the gravest importance to our 
Nation hang in the balance. 

Faced with a decision on the McCarran bill, there is little doubt in my mind 
what the President would do. We need only to recall that it was President 
Truman, a Democratic President, who vetoed S. 1008. We need only recall the 
language of that veto message. In my opinion the McCarran bill could be vetoed 
by simply attaching the message on S. 1008 to a letter of transmittal to the 
Congress. It would be a complete answer to S. 719. I am sure the President, 
as in the case of S. 1008, will be convinced that the McCarran bill “would not be 
in the public interest.” 

I sincerely trust you will agree that no further action would be advisable on 
the McCarran bill. 

Sincerely yours, 
WRIGHT PATMAN. 


HovusE OF REPRESENTATIVES, 
Washington D. C., September 14, 1951. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

DeaR Mr. CHAIRMAN: I am in receipt of a letter from the president of the 
Clark’s Food Markets, a merchant living in Billings, Mont., in which he expresses 
opposition to H. R. 2820. He sets for the following reasons for his opposition 
which, I know, will be of interest to your committee: 

“The Robinson-Patman Act has, since 1936, provided certain fair rules of 
business practice and has eliminated vicious secret rebates, price discriminations, 
and unearned and unfair special allowances. It has not hurt the big chains, 
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but it has protected the independent wholesaler and retailer. In the food business 
the net profit runs from 1% to 2 percent. Only a very small secret, unfair, or 
unearned discount or allowances upsets the fairness of competition upon which 
all American business should operate and has operated successfully, 

“Now measures have been introduced into both the House and the Senate 
which if passed would not only seriously impair the operation of the Robinson- 
Patman Act but which would actually leave loopholes which would make that 
act entirely unenforceable and ineffective. It would throw the entire food proc- 
essing and merchandising industry into a state of turmoil and a complete con- 
fusion. Every buyer and every seller would become a chiseler trying to outdo 
the other fellow. This has nothing to do with efficient operation or shrewd 
merchandising. It would bring back under the table dealing which is no good 
in any business or walk of life. 

“Therefore, I urgently request that you oppose H. R. 2820 and 8S. 719 in the best 
interests of the food processors, Wholesalers, brokers, and retailers of Montana 
and of the entire country.” 

I have had a similar letter from one of Montana’s prominent retail druggists. 

I hope that the views expressed above will be given careful consideration in 
your study of this measure. 

Very truly yours. 
Wers.Ley A. D’Ewart. 


HousE Or REPRESENTATIVES, 
Washington, D. C., September 12, 1951. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Dear MR, CHAIRMAN: I have received numerous protests over H. R. 2820, and 
inasmuch as your committee has scheduled hearings on this legislation, I would 
like to take this opportunity to bring some of these protests to your attention. 

One of the many letters I received stated : 

“The writer was in the wholesale grocery business prior to the Robinson- 
Patman Act and since that time has been in the merchandise broker business. 
We are therefore very familiar with the effect of the law in trade relations. 
Before the Robinson-Patman Act, large concerns dictated their own prices and 
terms and were favored by all kinds of concessions because of monopoly. Since 
the Robinson-Patman Act, trade and commerce have been regulated by the 
Federal Trade Commission and prices on merchandise have been equal. There- 
fore, a Wholesaler selling to retailers had the same price that the large syndicates 
and corporations had and there were no concessions and extra profits.” 

Another such letter set forth this argument: “I assure you that if this bill 
passes, it will defeat our whole experience in trying to control monopoly and 
discriminatory practices. It will drastically modify the Robinson-Patman 
amendment and would return section 2 of the Clayton Act to its unenforceable 
status of 1914. * * T assure you that discriminatory practices by under- 


cover pricing arrangements, ete., caused the food industry in general to be in 


a chaotic state. 

“Since the passage of the Robinson-Patman Act, the food industry has pro- 
gressed far ahead of most industries. With a few exceptions, everybody has kept 
their house pretty well in order, and the big grocery chains and manufacturers 
have not been able to pursue monopoly controls as they once did. This is not just 
a bill to legalize the delivery price system, but one that will result in putting a 
zreat many independent businesses out of business.” 

Iam enclosing another letter of protest to H. R. 2820, and would appreciate your 
returning it to me at your convenience, 

Mr. Chairman, because of the numerous protests to this legislation I am taking 
the liberty of bringing them to your attention. I will sincerely appreciate if 
these objections will receive serious consideration by your committee during 
the study of this bill. 

Sincerely yours, 
Bini LANTAFF, M, C 
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KALAMAZOO, Micu., September 17, 1951. 
Hon. EMANUEL CELLER, 
The House of Representatives, Washington, D.C. 

Drak Str: As a retail grocer, which represents a cross section of small-business 
in America, I am much alarmed at the passage of Senate bill No. 719%. This bill, 
in my opinion, is just another of the measures designed by the administration to 
destroy the small-business man which just can’t cope with the big corporations. 
Don't get me wrong—we need big business in this country—but let’s not keep 
giving them all the advantages. We have got to make a living too. We have 
an investment which we can’t afford to lose. Business such as the type of 
mine is an outgrowth of our free enterprise system in America. 

Since you are a member of the House Judiciary Committee's monopoly subcom 
mittee, | urge you to make an amendment to House bill No. 2820 similar to the 
Kefauver amendment in the Senate. Please help small business on 
It will save the day for a good many independent retailers 

Your reply as to your opinions on this issue will be greatly appreciated 

Yours truly, 


this one, 


WILLIAM O. HAYNES. 


MATrLAGE SALES, INC., 
Vew York, N. Y., September 18, 1951, 


Congressinan EMANUEL CELLER, 
TIouse of Re presentatives, Washington, De 
My Drar ConGrReEsSSMAN: HL. R. 2820, companion bill to Senate bill 719, is, 1 
understand, under consideration by the House Judiciary subcommittee of which 
vou are chairman, I have studied this bill and [ am of the opinion that it would 
he extremely detrimental to the food indfistry at large and I hope that I can 
impress upon you the need for giving it earnest consideration before you vote 
its approval 
The food business is made up of many small-business concerns and I see 
this bill an opportunity for the larger firms in the distributing field to break 
the price structure down to the point where the big would get bigger and the 
small would be eliminated 
I feel that the bill, would, as now worded, and without the Kefauver amend 
dangerous bill and where I am 
it would be better than 


Ith 


ment which was offered in the Senate, be a ver) 
not particularly pleased with the Kefauver amendment 

nothing. An amendment of this kind would make the necessity of proving a 
damage long after the damage occurred and the patient had died ly company 
Sa stall company I employ in my organization 20 people, all residents of 
these parts and I feel that the above bill could hurt us very much La 
net want to be hurt. Several years ago our small producers \ 
the larger producers » built our 


some hard 


tion against unfair competition by busines 


under that protection and I am afraid that removing 
ships. 
Very truly yours, 


SUNREST Foop MERCHANTS, IN¢ 
New York, N. Y., September 14, 1951 
Hon. EMANUEL CELLER, 
House of Re presentatives, Washington, D.C 
Dear Str: On behalf of all of our members, we wish to protest the enactment 
of the bills now before your committee, S. 719 and H. R. 2820. We are convinced 
that these bills will be harmful to the independent food merchant unless the 
Kefauver amendment to S. 719 is added 
We strongly urge that you use your good offices in opposing a favorable re port 
on these bills 
Very truly yours, 
SUNREST Mercnants, IN¢ 
By WILLIAM STicn?T, Secretary 
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BROOKLYN, N. Y., September 7, 1951. 
Hon. EMANUEL CELLER, 
House of Representatives, Washington, D. C. 

Dear CONGRESSMAN CELLER: May I urge you to vote against bill H. R. 2820, a 
companion measure to 8.719. This bill, I understand, is shortly to come before 
you in September and the passing of same will vitiate the Robinson-Patman Act 
resulting again in discrimination and substantial injury to fair competition 
among the businesses of this community, in particular the smaller-business man 

The Robinson-Patman Act in the 15 years of its existence has stabilized busi- 
ness dealings satisfactorily. This act, S. 719, as I read it, would in a great 
measure restore the possibility of price discrimination placing a premium on 
economic power rather than efficiency. One bad feature of the bill is that it 
would compel the Federal Trade Commission to prove “bad faith” before ob- 
taining relief in cases where price discrimination tends to substantially lessen 
competition. 

If the above bills are in any way to be changed they should contain the 
amendment supported by Senator Kefauver as follows: 

“Unless the effect of this discrimination may be substantially to lessen com- 
petition or to create a monopoly in any line of commerce.” 

The writer well remembers the demoralized trade conditions before the pas- 
sage of this act in 1936. The bill has worked to the benefit of the country at 
large and its purpose and intent should not be changed. Do not undo the good 
results created through Robinson-Patman Act, vote “No” on 8. 719 or H. R. 2820 
when it is presented. 

Yours very truly, 
J. MENIST, JR. 


3ENJAMIN RoSEMAN Co., INC., 
New York, N. Y., September 4, 1951. 
Hon. EMANUEL CELLAR, 
Member of the House of Representatives, 
Washington, D. C. 

Dear CONGRESSMAN CELLAR: It is our understanding that you are serving as 
chairman of the House Judiciary subcommittee. That position is a very im- 
portant one, and in that position we are certain that you would want to know 
some of the facts relative to H. R. 2820 now under consideration by your com- 
mittee. 

To be blunt, it would be ruinous to the small-business man. We can well 
remember some of the abuses that ran rampant in our business before the 
Robinson-Patman Act went into effect. The large buyer was at a decided ad- 
vantage and it was practically impossible for the small man to compete. 

Perhaps you are aquainted with the grocery business. If so, you know that 
this business is run on large turn-over at low margins. The difference of 2 or 
3 percent sometimes means the difference of being out of line in price and, of 
course, competition will not permit that. 

Under the proposed bill, the large buyer can get this edge by buying the entire 
output of a small canner at a low price. All competing canners would then be 
privileged to meet this price to the same buyer while at the same time they could 
charge their regular price to the competing small buyers. 

Surely you can see the unfairness in this and will do all that you possibly 
can to have this bill killed in committee. If, sir, the committee does not see fit 
to kill this bill, then at least let them consider the addition of the Kefauver 
amendment which would lessen the chance of discrimination in favor of the 
large buyer. Thank you for your cooperation. 

Very truly yours, 
BENJAMIN ROSEMAN Co., INC., 
By ArTHUR G. FEINER. 
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Foss-MELNICK SALES Co., 
New York, N. Y., September 5, 1951. 
Congressman EMANUEL CELLER, 
Congressman, Fifteenth Congressional District, 
Washington, D. C. 

DEAR CONGRESSMAN CELLER: We are very concerned with the bill S. 719, which 
was passed by the United States Senate and is to be discussed by the House 
of Congress. 

Analysis of the bill in its present form indicates that it will completely 
emasculate the Robinson-Patman Act. We are convinced that should this bill 
become law, the big buyers would definitely use this as an instrument to gain 
favor from manufacturers and purchase at lesser prices than the smaller and 
medium sized wholesalers and chains. We believe that this is a gross injustice 
and cannot consider the bill just in its present form, without at least including 
the Senator Kefauver amendment which would eliminate the possibility of dis- 
criminatory selling. 

We sincerely trust that your efforts will be directed against the bill S. 719, 
or for strong action to include the Kefauver amendment. 

Yours very respectfully, 
Foss-MetnicK Sates Co., 
MEYER W. Foss. 


B. Meter & Son, INc., 
New York, N. Y., August 31, 1951. 


Hon. EMANUEL CELLER, 
Member of the House of Representatives, 
Washington, D. C. 

DEAR CONGRESSMAN CELLER: I am taking the liberty of calling to your atten 
tion bill S. 719 which has just passed the Senate by 1 vote and which is now 
before the House as H. R. 2820 as a companion measure to 8. 71%. 

I do so because should this iniquitous bill be passed, it virtually means the 
practical abrogation of the Robinson-Patman Act, which has proven so beneficial 
to the food industry in eliminating special deals and the favoring of powerful 
units within the industry. 

The Robinson-Patman Act did away with unfair competition caused by varying 
prices and it is my sincere hope that you will make every effort to see that this 
bill is not passed rather than let the chaos and confusion which formerly existed 
in the food industry reoccur. 

Should this bill be passed, I feel it should carry the Kefauver amendment 
which in some measure will reduce many of the injustices which otherwise 
would be prevalent in the industry. 

We respectfully ask that you give this your serious consideration. 

Very truly yours, 
EDWIN F. MEIER. 


San Dieco, CAuir., July 27, 1951. 
Hon. EMANUEL CELLER, 
Chairman, House Judiciary Committee, 
Washington, D. C. 

San Diego Grocers Association violently opposed to bills S. 719 and H. R. 2820. 
Our association and other independent business clubs and organizations ask 
your assistance in the defeat of these outrageous and discriminatory bills. 

SAN DreGO GROCERS ASSOCIATION, INC., 
JERRY V. MASTEN, Secretary Manager. 


SPARTANBURG, 8S. C., August 6, 1951 
The Honorable OLIn WD. JOHNSTON, 
Senate Building, Washington, D. C. 
DEAR OLIN: Although 8. 719 passed the Senate by a small majority, I want to 
express to you my personal appreciation for having voted against the passage 
of this bill 
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Iam hoping strongly that we can defeat it in the House as, in tay own opinion 
there has been a lot of misrepresentation with regard to this bill as to the effect 
it will have on small-business men. 

If this bill becomes law, there are going to be a lot of disappointed people 
over the country because, in our opinion, it is going to make it possible again 
for large-chain buyers to get unfair price advantages. 

1 do appreciate your support and trust this will find you and your family in 
excellent health. 

Respectfully yours, 


Jack L. GENTRY 


McEtroy & PREwiIrt Co., 


Ottumia, Lowa, August 10, 19517. 
Hon. Kart Le Compre, 


Congressman from Iowa, Washington, D. C. 


Drar Kari: I do hope that you will use your influence to defeat S 


719 when 
it reaches the House. 


lowa is a State of small business and certainly not comparable to New York 
or California, Ohio, ete. 

If the Robinson-Patman Act is killed as it would be if S. 719 were passed, it 
would be a terrific blow to all of our Lowa chain groceries, as well as other 
branches of industry. It would put a weapon in the hands of the huge chains, 
such as A. & P., to purchase canners’ production at 
could our small lowa wholesalers and chains. 

It seems to me that we are 


much lower prices than 


slowly drifting back into the old trust era, and I 
do hope that you will do everything in your power to protect the little fellow, 
Which constitutes the bigger part of our lowa business 
Thanks very much, Karl for your consideration. 
Yours truly, 


McE.roy & PREWITT Co., 
W. T. McELkroy, 


A. C. CLARK Co., 
wm York, August 28, 1951, 
Hion. EMANUEL CELLER, 

Hlouse of Representatives, Washington, D.C. 

Deak Str: We are canned-food brokers, and are vitally interested in the sale 

of food products to the consuming public. 
We earnestly request that you vote against the passage of bill H. R. 2820. We 
feel that if this bill is enacted into law, it 
Robinson-VPatman Act, and would seriously 
tributors against unfair 
of business 


would destroy the purposes of the 
uffect the position of the small dis- 
price discrimination, and thus force many of them out 
We sincerely hope that vou will vote against this bill 
Thanking vou, we are with best wishes, 

Yours very truly, 


A. ©. CLagK C 
A. C. CLARK. 


HILLcrResT MARKET, 
San Diego, Calif., August 20, 19517, 
(Inre S. 719 and H. R, 2820.) 
lfon. EMANUEL CELLER, 
Chairman, House Committee. 
House Office Building, Washington, D.C. 

Drar Sir: In behalf of the independeht grocer, of which IT am one, I earnestly 
solicit your efforts to prevent the passage of either of the above 
that it is creating special discounts for large 
smaller buyers. 


I urgently request that the hidden damages of these 


named bills, in 
buyers that are not available to 


bills be sought out. or the 


advantages established by the Robinson-Patman Act shall be lost 
Very truly yours, 


AUGUST 
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NATIONAL GRANGE, 
Washington 6. D. C.. October 10, 1951. 
Hon. EMANUEL CELLER, 
Chairman, House Judiciary Committee, 
House Office Building, Washington, D.C 

DeaR CONGRESSMAN CELLER: This is to express the viewpoint of the National 
Grange on H. R. 2820. Throughout its history the National Grange has fought 
monopoly and has sought to promote competition, 

Dr. J. T. Sanders, who was a member of the Capehart Advisory Council rep 
resenting the National Grange, is now in Burma If he were here he would 
testify on H,. R. 2820. However, before he took leave he wrote a memorandum 
in which he says: 

“You will recall that our stand in connection with the Capehart committee 
work a year or two ago was that business concerns should be allowed to absor! 
freight and meet competitive prices if they did it in good faith and not in collu 
sion with each other or with their competitors. We did seriously object to a 
provision which I think is in H. R. 2820, namely, that when a concern does this 
in good faith, it is not up to them to prove that they did it in good faith. We 
think that uniform pricing systems should be one of the factors of proof of 
collusion in any case and that it should not be excluded from the category of 
proof of collusion. I think that is the principal point in H. R. 2820 that goes 
against Grange policy.” 

The Grange ro .iicy Dr. Sanders refers to is based on the following statement 
adopted by the delegate body last November: 

“We believe that it would not be sound to outlaw freight absorption by the 
seller of any commodity. To do so would destroy competition in many instances, 

“We feel that it would be unwise to enact legislation which would eliminate 
the use as evidence of collusion in restraint of trade of any practices of freight 
absorption or basing point pricing (1949).” 

The basing-point system was quite clearly a device to establish uniform pricing 
in order to prevent price competition. This is absolutely contrary to the Grange 
policy The basing-point system also involved cross hauling It is clearly 
unsound and wasteful to have a Chicago producer of, say, steel, ship steel 
East and a Pittsburgh producer ship steel West. It is unfair and unsound to 
pay phantom freight as do farmers in Wyoming who live hear oil wells and 
refineries and have to pay the Kansas City price plus freight It is unfair to 
western consumers of sugar and indicative of monopoly when sugar refiners in 
the Western States do not give the consumers the advantage of being Close to 
the source of supply. 

The monopoly nature of different f. o. b. prices according to destination is 
brought out clearly by comparison to farm commodity markets. When the 
State of Washington was developing, the price of hogs was the Chicago price 
plus freight. When the farmers in Washington started to produce more hogs 
than the local population needed the price of hogs became the Chicago price less 
freight. The price fluctuations on hog prices were very erratic from year to year 
depending on whether hog prices were Chicago plus freight or Chicago minus 
freight. If the hog producers had formed a monopoly it is clear what they would 
have done. They would have maintained the Chicago price plus freight even 
when they had a 15 percent surplus of hogs that would be shipped to Chicago. 
Now it is clear they would be much better off getting the Chicago price plus 
freight for SS percent of their hogs instead of getting the Chicago price less 
freight for 100 percent of their hogs. It should also be clear that in a competi- 
tive situation it would be impossible for Washington farmers to maintain the 
Chicago price plus freight for any of their hogs if they produced a surplus above 
local needs. 

H. R. 2820 is apt to permit the reestablishment of the basing-point system be- 
cause it would allow a mill to establish a favorable price in its area and sell 
(dump) its surplus in another area for a smaller net return (by absorbing 
freight) so long as its delivered price wasn’t below the price of its competitors 
in the area, Also, the mill in a certain area could set its price and if all mills 
everywhere abided by those prices consistently, such a situation would be 
tolerated as satisfactory competition under H. R. 2820. 

H. R. 2820 would also permit a big company to meet a competitor's price until 
it has put its competitor out of business by absorbing freight costs into the area. 
After that it could raise its price in the area. 

Basically we believe that we must allow business to absorb freight to meet 
competition, but identical pricing in an area over a period of time should be 
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good evidence of monopoly. Also, we must not allow big companies to absorb 
freight to one area and knock out competitors. If it lowers its prices in a gen 
eral way and knocks out competitors it is certainly all right, but discriminating 
freight absorption could be used as a tool of monopoly. 

We believe that H. R. 2820 should be amended to provide that absorption of 
freight to meet competitors’ prices is allowable only if it does not materially 
reduce competition. 

Sincerely yours, 
Lioyp C. HALvorson. 


STATEMENT IN OppositIon To H, R. 2820 spy B. W. RuarK, GENERAL MANAGER 
Moror AND EQUIPMENT WHOLESALERS ASSOCIATION 


Gentlemen of the committee, I am B. W. Ruark, general manager of the Motor 
and Equipment Wholesalers Association. As such, I appear representing the 
association and its members. However, I would like for you to regard me also 
as one of the millions of plain American citizens who look to the Congress to 
preserve freedom of enterprise in this country by strengthening antitrust laws 
rather than yield to attempts to Gdisembowel them. We are opposed to H. R 
2820, because it would vitiate our laws against price discrimination and, by so 
doing, make our antitrust laws largely ineffective. That is true, because dis- 
criminatory prices are a principal means by which monopoly entrenches and 
maintains itself. 

As its name implies, the Motor and Equipment Wholesalers Association is 
an association of automotive wholesalers; its membership numbers more than 
1,100 in all sections of the United States and Canada. In the aggregate, they 
operate approximately 2,800 wholesale outlets, They employ many thousands 
of people and contribute substantially to the employment of many thousands 
more in the establishments of manufacturers from whom they buy and of re- 
tailers to whom they sell. They handle automobile parts, accessories, garage 
and service station equipment, and general supplies—products essential to main 
taining the millions of motor vehicles in use. They sell to independent garages, 
service stations, car dealers, fleet operators, and miscellaneous outlets. They 
compete directly with car factories, oil and rubber companies, and indirectly 
with chain stores who are in competition with their customers. They buy from 
many of the manufacturers who also sell to these competitors. Their ability 
to buy at fair and nondiscriminatory prices so that their huge, nationally inte- 
grated competitors will not have any unfair and unjustified price advantage, is 
essential to their being able to continue to serve the trade, and through it, the 
motoring public. Enactment of H. R. 2820 would not only not deny car manu 
facturers, major oil and rubber companies, and chain stores unwarranted pref 
erentials they are able to exact from suppliers, but it would legalize the exten 
sion and maintenance of such preferentials. 

The importance of independent wholesale distribution, automotive or other- 
wise, to our American free-enterprise system is not generally understood, for the 
wholesaler rarely comes in contact with the consuming public. But he does 
perform an indispensable service to consumers by supplying retailers with the 
goods that consumers need and want. The automotive wholesaler’s essentiality 
was proven definitely during World War II when car dealers and others were 
dependent upon them for automobile parts and supplies to keep America on 
wheels . 

W HOLESALING—-BULWARK AGAINST MONOPOLY 


“Availability” is the magie word in American distribution. Our country is 
unique in that known brands of all kinds of goods are available in every nook 
and cranny of its wide stretches. Indeed, that is the miracle of distribution. 

The wholesaler is a specialist in making merchandise available. He gives 
time value and place value to goods. He is the bridge that connects thousands 
of manufacturers with hundreds of thousands of retailers. He buys goods in 
wholesale quantities, warehouses them, breaks them up into quantities as needed 
by his retail customers, makes delivery, extends credits, and furnishes merchan 
cising aids and business-building counsel to retailers. He is the long arm of the 
producer reaching out and giving availability to merchandise everywhere. Few 
manufacturers, if any, can directly serve the retailer as economically and as well 
as they can through wholesalers. Many thousands of producers and hundreds 
of thousands of retailers simply could not exist were it not for the services which 
the wholesaler provides. If by some calamitous circumstance the wholesaler 
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could be, and were, eliminated, the great majority of small manufacturers and 
retailers, too, would be eliminated. Monopoly, already dominant in many or 
most leading industries, would become even more entrenched. 

The existence of a host of,independent businesses—large, medium and small 
is the foundation of a democratic, competitive economy. Wholesale distribution 
makes that posssible. It is therefore a principal bulwark against monopoly 
and a tremendously important factor in maintaining our free-enterprise system. 

Independent automotive wholesalers do not ask that they be protected from 
competition. They were born and bred in free and open competition. All they 
ask is to be secured in their right as American citizens to compete with any and 
all comers on the basis of efficiency. The Robinson-Patman Act protects them in 
that right. H. R. 2820 would in effect repeal the Robinson-latman Act. We 
are therefore opposed to H. R. 2820. 


FTC CHARGES OF PRICE DISCRIMINATION 


Discriminatory prices granted to car manufacturers and major oil and rubber 
companies have become a serious threat to the welfare of automotive wholesalers, 
so much so that it was the principal subject of discussions at the recent national 
conventions of the industry. In fact, independent automotive wholesalers and 
many of their customers are faced with the same threat as were grocery and drug 
merchants and others in the 1920's and 1930's, before the Robinson-Patman Act 
was passed. I*cite, as illustrative of the conditions, recent allegations of fact 
by the Federal Trade Commission, as follows: 

1. In its complaint against the Atlas Supply Co., which is controlled by 
five Standard Oil companies, (Ohio, Kentucky, California, Indiana, and New 
Jersey), the Commission charged that these five Standard Oil companies, 
collectively, through Atlas, knowingly induced and received from T. B. A. 
(tire, battery, accessory) suppliers discriminatory prices to which they were 
not individually entitled and which were lower than the prices at which 
these suppliers sold the same products to wholesalers and retailers competing 
with them. Here are some examples of prices alleged in the Commission's 
complaint to be discriminatory and enjoyed by these five Standard companies : 

They purchased tires and tubes from a leading rubber company at cost 
plus 6 percent while competing distributors were required to buy at higher 
prices. 

They obtained from a certain battery company prices approximately 25 
percent lower than prices extended to competitors. 

They received on purchase of fan belts and radiator hose from a promi- 
nent manufacturer prices approximately 28 percent lower than those paid 
by competitors. 

Atlas received from two leading lamp companies commissions as their 
sales agent in the sale and distribution of electric lamps and related items 
which in fact were purchased by Atlas for its Standard Oil owners. 

These were just some of the examples cited. It is charged in the Spark Plug 
eases that Atlas enjoyed a 10-percent price advantage over all other competing 
distributing accounts. 

The results of these and other alleged discriminatory prices granted the 
Standard companies through Atlas as their intermediary, as well as other 
alleged illegal practices, the Commission says, was that the Standard Oil 
companies’ percentage of total sales of T. B. A. (tires, batteries, and accessories ) 
items has grown in 20 years to a point “where it now constitutes a substan- 
tial portion of the total replacement sales of these commodities made in the 
United States.” 

2. In the Federal Trade Commission’s complaint against the three lead- 
ing spark-plug companies, General Motors Corp. (A. C. Spark Plug Co.), 
Champion Spark Plug Co., and Electric Auto Lite Co.—the trial examiner 
who presided over the hearings found that each of these three companies 
engaged over a period of years in a series of price discriminations in the 
sale of spark plugs (and in the case of A. C., in the sale of other A. C. 
products) between their various types of customers, whereby substantial 
price advantages were enjoyed by some of their customers, such as, auto- 
mobile manufacturers, oil and tire companies, chain stores, etc., over other 
customers, such as, wholesalers. He found substantial evidence to show 
that such price advantages were not justified under the law. 

Of particular interest in the present connection, the trial examiner found that 
replacement plugs were sold to automobile manufacturers at prices varying in 
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the different years and also varying between the different manufacturers, includ 


ing the following prices: 

(a) A. C. sold to some motor companies at 22.3 cents and to others as 
high as 27.5 cents. In one year, A. C. sold International Harvester at 15 
cents. k 

(b) Champion sold to Ford at 22 cents and to other motor companies at 
24 cents. 

(¢) Electric Auto Lite prices varied from 15 cents to certain motor com 
panies up to much higher prices to other motor companies, 

These prices to car manufacturers on replacement plugs were much lower 
the trial examiner found, than those charged independent wholesalers who com 
pete with car manufacturers in the same market. They are illustrative of a 
widespread condition in the distribution of automotive goods, the extent and 
effect of which can be determined only by a thorough investigation such as the 
Congress can make. 

Remember, gentlemen, these prices were not for 
used in building new cars, but for “replacement” plugs sold in competition with 
wholesalers who, as the Commission found, are required to pay much higher 


“original equipment” plugs 


prices. 
URGES CONGRESS INVESTIGATE RAVAGES OF DISCRIMINATION 


The result, at least in large part of price discrimination by manufacturers 
against wholesalers and in favor of car manufacturers, is shown by the fact 
that major car factories, through better prices, through more aggressive selling 
financed at least partly by unjustified prices they get from suppliers and through 
controls they can and do exercise over their dealer outlets, are getting an 
increasingly larger percentage of automotive service volume. A comparison of 
lists, net trade prices, and discounts of the major car factories with those sug- 
gested by suppliers of wholesalers for them to follow discloses a condition 
increasingly detrimental to automotive wholesalers, and thus detrimental to 
free enterprise in the automotive service industries. (I here request permission 
to insert in the record as exhibit A excerpts from an address entitled “Your 
Profit Outlook,” by J. Howard Reed, management and legislative counsel of the 
Motor and Equipment Wholesalers Association.) Indeed, the ravages of price 
discrimination in this field are so pronounced that we request and urge the 
Congress to cause an investigation to be made to determine for itself the extent 
and effect of such discriminations on automotive wholesalers and other inde- 
pendent businesses in the automotive field. If in order we would like to suggest 
that Congress direct the appropriate Government agency to make such investiga- 
tion. That course of action would be more in keeping with the record of the 
Congress than to enact H. R. 2820 and thus give legal sanction to the continuance 
of price discrimination. 

Viewed from another angle, a Federal Trade Commission report on net profits 
of Ford, Chrysler, and General Motors on sales of automobile parts and acces 
sories in a given period is very revealing. The Commission found that during 
six of the years of the period 1929-357 the motorcar divisions of General Motors 
Corp, made an average net profit of 24.85 cents on every dollar of accessories 
and parts sales, as contrasted to 7.18 cents on every dollar on sales of new ears. 
Chrysler Corp. made an average net profit of 17.5 cents on every dollar of sales 
of accessories and parts during the 9-year period 1929 to 1937, inclusive, as 
contrasted to 6.6 cents on sales of new cars. During the last 9 years, 1929 
to 1937, Ford Motor Co. lost an average of 0.36 cent on every dollar of new car 
sales but made 12.07 cents on every dollar of sales of accessories and replacement 
parts (#TC Report on Motor Vehicle Industry, June 5, 1939, p. 1062). 

As Federal Trade Commission investigations indicate, many price differences 
to which I have referred are or may be the result of illegal price discriminations 
by manufacturer suppliers selling the car factories at much lower prices than 
can be justified to compete in the same market with independent wholesalers 
who are required to pay higher prices for the same merchandise. 

This condition, together with certain allegedly coercive practices on part of 
car facotries in fencing-in the car dealer market, has not only effectively closed 
that market to automotive wholesalers on many items but has also enabled car 
factories to undersell wholesalers who compete with them on sales to the inde- 
pendent repair trade. 

Enactment of H. R. 2820 would legalize discriminatory prices that car manu- 
facturers, especially the Big Three, are able to exact from suppliers. It would 
thus perpetuate those discriminatory prices and greatly enhance the already 
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definite trend toward a complete monopoly of the automotive service industry by 
the Big Three carmakers. 

If there be any doubt that huge segments of automotive distribution are sub- 
jected to monopolistic controls, I suggest that the Congress determine the fact 
by an appropriate investigation. 

Further, on this aspect of the situation, I quote letter I received in March of 
this year from a prominent wholesaler, as follows: 

“Have just received copy of the address given by J. Howard Reed. 

“It started me thinking along the lines of car factory monopoly. Just the 
night before last, it was announced over the radio that General Motors profits for 
1950 were over $800,000,000. 

“That, it seems to me, is bad stuff to go over the radio and yet if that was the 
profit, there is no other way but to publish it to the country at large. Immediately 
the unions will clamor for more wages for their men who made that tremendous 
profit and that, in turn, forces up wages for all other manufacturers, again forces 
up prices, and in the end can only have the effect of terrific inflation which is bad 
for everyone. 

“The consuming public listening to that, or reading those figures, will immedi- 
ately say : ‘Why don’t they reduce the price of cars and be content with a moderate 
profit of, say two or three hundred million dollars and give the public the benefit 
of the reduced price on cars.’ Immediately one begins to think along that line, 
the question comes up as to what will happen to all other car manufacturers if 
General Motors reduce their prices that drastically, and that, again, brings up the 
question of elimination of independent car manufacturers and the result of only 
two or three of the enormous car giants reraining in the field. 

“Some twenty-odd years ago the United States Government broke up Standard 
Oil because of its alleged monopoly. Here just a few weeks ago the Federal Trade 
Commission canceled out the arrangements of Thompson Products taking over 
Perfect Circle because of the alleged monopoly, inasmuch as they already had 
one piston-ring company in their control. General Motors, on the other hand, 
fully controls five tremendous car factories, and no one seems to be concerned 
about considering that a monopoly. It seems to me that somebody, someplace, 
somehow or other, is going to bring this point up and insist upon General Motors 
being broken down the same as Standard Oil, and if these thoughts go through 
my mind it is a certainty that some of the bright young politicians in the House 
or Senate of the United States must be thinking about it. If not, perhaps some- 
body should be needled. What do you think?’ 


DISCRIMINATING AIDS MONOPOLY 


It cannot be too strongly emphasized that discriminatory prices are a princi 
pal means by which monopoly entrenches itself. The Federal Trade Commis- 
sion’s investigations of practices in the chain-store field prove that fact beyond 
anv reasonable doubt. Its study of discriminatory prices exacted by car manu- 
facturers, major oil and rubber companies, and chain stores in the automotive 
industry further underscores the fact. 

A typical case was that of Goodyear Tire & Rubber Co., which was charged 
with discrimination in price in selling tires to Sears, Roebuck & Co. in violstion 
of the Clayton Act.. In an 8-year period, starting in 1926, Goodyear sold to Sears 
more than 19,000,000 tires. The Federal Trade Commission found that Good 
year realized a total profit of a little under $8,000,000 on this business. Now, I 
want you gentlemen to listen carefully to this next figure. In contrast to its 
total profit of a little under $8,000,000 on its sales to Sears, Goodyear made a 
profit of a little over $20,000,000 on the same volume of sales of tires of like grade 
and quality during the same period to its independent retailers. The Commis- 
sion found that this difference in profit of just over $12,000,000 was not justified 
by savings in cost to Goodyear in its sales to Sears, and that it amounted to a 
price discrimination in favor of Sears and against its independent competing out- 
lets. in substance, the Commission found that Sears enjoyed a price which was 
so discriminatory that it could sell tires at approximately the same price that 
Goodyear charged independent retailers for the same tires, and still have a very 
substantial profit. 

This case also illustrates the inadequacy of the old Clayton Act. The com- 
plaint wes brought under the act before it was amended by the Robinson-Patman 
Act. The Commission ordered Goodyear to cease and desist from discriminating 
in favor of Sears. But the courts reversed the Commission's order, holding that 
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the Clayton Act as passed in 1914 did not give the Commission power to prohibit 
price discrimination in the form of quantity discounts, even though quantity 
discounts could not be justified by a showing of a cost savings by Goodyear. The 
Clayton Act, it was said, did not provide a legally effective standard by which to 
measure price discrimination. 

With purchasing overlords being able to exact such discriminatory prices, 
destructive to both smaller sellers and buyers, is it any wonder that really 
independent enterprise is rapidly being erased from the American scene? Many 
allegedly independent businesses are in reality nothing more nor less than 
adjuncts of their monopolistic masters. As a matter of fact, great segments of 
automotive retail distribution are nothing more than captive outlets and have 
only the outward appearance but not the actuality of independence. 


LAWS AGAINST PRICE DISCRIMINATION NOT NEW 


In opposing 8. 719, the Senate companion bill to H. R. 2820, Mr. Kefauver 
rightly observed, ‘Too much of the current discussion is taking place without the 
benefit of any historical perspective concerning the origins of the law against 
discrimination.” I feel certain your committee and the House wiil not make 
that mistake. It is very important to remember that our antimonopoly laws 
did not just happen. The American people demanded laws be enacted to curb 
the powerful and growing monopolistic combinations which severely restrained 
and throttled free enterprise in the latter part of the last century. As a result, 
the Interstate Commerce Commission’s Act was passed in 1887, and the Sherman 
Act in 1890. The former was enacted to abolish territorial price discriminations 
as an aid to monopoly by the railroads . The essence of the Sherman law was the 
attempt to control great concentrations of economic power. So, laws to prohibit 
price discriminations are nothing new ; they go back 60 years or more. 

(At the recent national convention of our association, I had occasion to review 
in historical prespective the development of our antitrust laws, why they were 
enacted, and the conditions out of which they grew and which they seek to 
correct. I now ask permission to insert my remarks at the time in the record as 
exhibit B under the title of “What Price Discrimination.” ) 

As stated a moment ago, our laws against price discrimination, although largely 
ineffective in the field of general business until passage of the Robinson-Patman 
Act, are nothing new and go back 60 years or more. Now, it is proposed, in effect, 
to repeal them, not openly and directly but covertly and indirectly, by enactment 
of H. R. 2820. 

2. 2820 WOULD REPEAL ROBINSON-PATMAN ACT 

Commissioner Spingarn, speaking for the Federal Trade Commission, in his 
testimony to your committee July 11, 1951, stated the effects of section 1 of 
H. R. 2820. He said it “seems to create an exemption for any practice, short of 
a combination subject to the Sherman Act, which is carried on through the meet- 
ing of a competitive price and it would very clearly prevent the Commission and 
the courts from considering the practice ‘in the light of particular competitive 
conditions and of what is found to be a specific and substantial public interest.’ ” 
It would therefore deny the Commission and the courts the very authority to 
consider factors pertaining to unfair and predatory competitive practices that 
the Federal Trade Commission Act was enacted to give them. Under section 1 
of H. R. 2820, insofar as the impact of the Federal Trade Commission Act on 
prices is concerned, only prices resulting from conspiracy, combination, or agree- 
ment would be illegal. The same is true as regards the effect of section 2 of this 
proposed bill on the Robinson-Patman amendment to the Clayton Act. 

The Commissioner also made clear that section 1 of H. R. 2820 would seriously 
impair, if not altogether destroy, the Commission’s and the courts’ power to 
prevent price-fixing conspiracies. Pointing out that “the modern conspiracy to 
fix prices is seldom capable of proof by direct evidence of over acts of agree- 
ment,” he said the Commission and the courts must be left free to draw the proper 
inference from all the evidence if they and other antitrust agencies are to be at 
all effective in stopping conspiracies in restraint of trade. H. R. 2820 denies 
them that freedom. 

Further, it would amend the Clayton Act as amended by the Robinson-Patman 
Act by adding the following to section 2 of that act: 

“In any proceeding involving an alleged violation of this section, it shall be 
a complete defense to a charge of discrimination in price or services or facilities 
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furnished for the seller to show that his differential in price, or his furnishing 
of greater services or facilities, was in good faith to meet the equally low price 
of, or the equally extensive services or facilities furnished by, a competitor: 
Provided, That a seller shall not be deemed to have acted in good faith if he knew 
or should have known that the lower price or more extensive services or facili- 
ties which he met were unlawful.” 

Passage of H. R. 2820—that is, the adoption of the proposed amendments 
just cited—would, in effect, repeal our laws against price discrimination and 
thereby make our antitrust laws largely ineffective. Why is that so? For these 
reasons: 

(1) If adopted, only those prices proved to have resulted from conspiracy, 
combination, or agreement would be unlawful. All others, regardless of their 
effect in throttling free and open competition and in promoting or tending to 
promote monopoly, would be legal. That would take us back—not just to the 
Federal Trade Commission Act and the Clayton Act as they were originally en- 
acted but to the Sherman law itself. 

I do not believe the Congress wants to do that. I do not believe it will do it, 
for the Congress itself realized the ineffectiveness of the Sherman law when it 
passed the Clayton Act to plug up the loopholes found by the courts to exist 
in the Sherman law. The Congress also recognized the inadequacies of the 
Clayton Act as originally enacted when it amended it by passage of the Robinson- 
’atman Act. 

Although passage of H. R. 2820 would not make prices resulting from con- 
spiracies, combinations, or agreements legal, it would greatly multiply the 
difficulties of proof. However, in the main, discriminatory prices do not result 
from combinations, conspiracies, or agreements. The law clearly prohibits price 
fixing by agreement between two or more sellers. But the law does not envision 
prices arrived at by negotiations between sellers and buyers as being price fixing; 
and, yet, that is precisely what give rise to discriminatory prices. For example, 
in the Goodyear-Sears case, to which I have referred, there was no legal basis 
for any contention that Goodyear and Sears had conspired to fix prices. Yet, 
Goodyear sold Sears at prices that gave Sears a tremendous advantage overt 
its independent competitors and which the Federal Trade Commission found to be 
illegally discriminatory, because they could not be justified by savings in cost 
to Goodyear. 

The prohibitions of the Sherman law against fixing of prices by combinations, 
conspiracies, or agreements, although maintained even if H. R. 2820 were enacted, 
would avail not at all in this and other similar instances. Neither would the 
Clayton Act in its old form. In fact, as already pointed ont, the case against 
Goodyear and Sears was brought under the Clayton Act before it was amended 
by the Robinson-Patman Act, and the Supreme Court held the Clayton Act was 
unavailing in the circumstances. 

It is therefore clear that the law against prices resulting from conspiracies, 
combinations, or agreements, especially if power to deal with them is weakened, 
as Commissioner Spingarn pointed out would be the case if H. R. 2820 is passed, 
is altogether deficient in the prevention of predatory discriminatory prices. En- 
actment of H. R. 2820, effectively repealing the Robinson-Patman Act and re- 
storing the old Clayton Act, would, in effect, retain only the Sherman law and 
strip out antitrust laws of all prohibitions against any prices, regardless of 
their effect in suppressing competition and promoting monopoly, except those 
proved to have resulted from combinations, conspiracies, or agreements. 

(2) Let us now look at the proviso in the proposed amendment to the Clayton 
Act, as set forth in H. R. 2820, which reads: “Provided, That a seller shall not 
be deemed to have acted in good faith if he knew or should have known that the 
lower price or the more extensive services or facilities he met was unlawful.” 

This proviso places an insupportable burden on a seller pleading good faith 
to a charge of price discrimination. Because, as stated, if H. R. 2820 were 
enacted, only prices resulting from combinations, conspiracy, or agreements 
would be unlawful—if proponents of H. R. 2820 deny that fact, I challenge them 
to disprove it—and a seller in order to justify his plea of good faith would 
have to prove that he did not know or could not have known that a price he met 
wis the result of conspiracy, combination, or agreement and, therefore, unlawful. 

Experience has proved that the Federal Government, even with all of its vast 
resources, has exceedingly great difficulty in proving conspiracy. How, then, can 
a seller absorbed in the affairs of the market place be expected to know that a 
lower price he meets results from conspiracy, combination, or agreement? His 
very inability to know that is, in effect, a carte blanche legal right to meet any 
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lower price offered by a competitor despite its effect in suppressing competition 
and promoting monopoly. Even if prices other than those resulting from con- 
spiracy, combination, or agreement would be unlawful under H. R. 2820, this 
proviso would be ineffective, because a seller does not have any practical means 
of knowing whether a competitor could justify his prices, for the simple reason 
that he does not have access to a competitor’s cost records. 

Under H. R. 2820, all a buyer with power to dictate prices would have to do 
would be to get the offer of one price from a seller. Every competitor of that 
seller could legally meet that price, regardless of any effect doing so might have 
in restraining competition. If the issue were raised, he could then plead good 
faith as a complete defense, sit back and say, “Prove I knew or should have 
known the price I met resulted from conspiracy, combination, or agreement.” 
There would be no bottom to this barrel—a veritable cauldron brewing destruc- 
tion to free enterprise. The fact of the matter is that the courts in great likeli- 
hood would hold that the condition imposed on a seller by this proviso is an 
impossible one and, therefore, of no practical or legal effect. Certainly, it does 
not put any effective brake on a plea of good faith by a seller, irrespective of what 
prices he meets. 

Furthermore, the proviso, in effect, would require enforcement agencies to 
prove lack of good faith on the part of a seller who reduced his prices to meet 
competition. That would increase the problem of enforcement enormously. In 
actually, it would be an effective bar to any enforcement worthy of the name. 

(3) Enactment of H. R. 2820, would, in effect, repeal the Robinson-Patman Act, 
and restore the old Clayton Act, which, as already pointed out, was proved to be 
inadequate to prohibit predatory price discrimination. That is so, because it 
merely substitutes the words, “to meet the equally low price of a competitor” for 
the words, “meet competition” as appearing in the old Clayton Act. That is a 
distinction without a’ difference. It is a tweedle-dee-dee and tweedle-dee-dum 
distinction. Thus, passage of H. R. 2820 would, in effect, repeal the Robinson- 
Patman Act—only its shell would remain—the law would revert to where it 
was under the old Clayton Act, which court decisions, as illustrated by the 
Goodyear-Sears case, and investigations by Congress proved to be thoroughly 
inadequate in prohibiting price discrimination. 


EFFECT ON COMPETITION SHOULD BE TEST 


The Robinson-Patman Act as enacted by Congress was intended, I believe, to 
represent a middle ground between making good faith a complete defense against 


charges of price discrimination and ruling it out altogether. But the Supreme 
Court decided on January 8, 1951, in the Standard Oil of Indiana case, that 
Congress did not limit the good faith proviso—or, in other words, that the proviso 
in the Robinson-Patman enactment to the Clayton Act has the same force and 
effect as it did in section 2 of that act before it was amended, 

But the Court did not say that good faith should be a complete defense. It 
merely said that it is a complete defense under the law as it now stands. What 
is needed is not enactment of H. R. 2820, which goes beyond the Court’s decision, 
but rather adoption of the Kefauver amendment to the Robinson-Patman Act, 
which provides that a plea of good faith in meeting the equally low price of a 
competitor shall not be a complete defense to a charge of price discrimination, 
but that it shall be presumptive only. 

That amendment would preserve and strengthen our laws against price dis- 
erimination; it would give real meaning to our antitrust laws; it would give 
small, independent businessmen the protection against monopolistic onslaughts 
via price discrimination to which they, as American citizens, are entitled; it 
would preserve the vitality of our antitrust laws as they have been developed 
through experience over the last 60 years; it would make good faith presumptive, 
but not conclusive, as a defense against charges of price discrimination ; it would 
make effect on competition the test as to whether or not discriminatory prices 
are illegal. 

That would be as it should be. Good faith ought not be a complete defense 
to charges of price discrimination, but only a factor to be considered. The effect 
on competition, in injuring competition or tending or not tending to promote 
monopoly, should be the test. That is the whole spirit and philosophy of our 
antitrust laws. Disregard that philosophy and spirit and we might as well 
repeal our antitrust laws outright. Enactment of H. R. 2820 would, in effect, 
accomplish that dire result and put us back to where we were 60 years ago. 

A great deal of confusion, gentlemen, has been engendered with respect to this 
proposed legislation. It is alleged to be for the purpose of fostering free com- 
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petition. If enacted, its effect would be precisely the opposite, for it would legal- 
ize predatory price discrimination. The real issue is whether monopolistic 
purchasing overlords, holding whiplashes of buying power over sellers and exact- 
ing unearned price preferentials, will be given the green light to wreak havoc 
on independent enterprise. 

The cry to restore freedom of enterprise by passage of this bill raised by some 
of its proponents is a false alarm. Freedom of enterprise for whom? Certainly 
not for automotive wholesalers, whom I am privileged to represent—nor for the 
millions of other small, independent businessmen who rejoiced when the Con- 
gress enacted the Robinson-Patman Act as the Magna Carta of their freedom 
tu compete on a basis of efficiency—and who now look again to the Congress to 
preserve that freedom for them and all others. They are not the beneficiaries 
but the victims of predatory price discriminations. They buy at prices deter- 
mined by their suppliers. Their profit margins are fixed for them in great part. 
Any rights conferred by the passage of H. R. 2820 would be only on “phantom” 
rights, insofar as small, independent businessmen are concerned, 

But the right to meet the equally low price of a competitor, regardless of the 
effect in throttling free enterprise and promoting or tending to promote monopoly, 
would enable overlord purchasers to browbeat sellers into giving them uncon- 
scionable prices which they could and would use, as past experience shows, to 
destroy competition. That’s the kind of “freedom of enterprise” enactment of 
H. R. 2820 would make legal. 

Sponsors of this proposed legislation say the Supreme Court has held in the 
Standard Oil of Indiana case that good faith is a complete defense to a charge 
of price discrimination under the law as it now stands. They assert H. R. 2820 
would merely confirm what the Supreme Court has already decided is the law. 
I think the Court did hold good faith to be a complete defense. I do not believe 
H. R. 2820 would merely confirm the Court's decision, but that it goes far beyond 
that decision. But, however that may be, under our American system of divided 
powers, Congress—and not the Supreme Court—is the lawmaking body. The 
Congress is not, and it was never intended that it should be, the rubber sfamp 
of the Supreme Court. The intimation that it is or should be is a pernicious one. 
When, if ever before, has it been so blatantly proclaimed that the Congress of the 
United States is or should be the errand boy of the Court? 

There is a crying need from all sections of this great country and from millions 
of small, independent businessmen so essential to our American way of life for the 
Congress to act on its own initiative and adopt the Kefauver amendment to 
the Robinson-Patman Act to require that good faith would be a complete defense 
to a charge of price discrimination only if a lower price extended by a seller 
to meet competition does not promote or tend to promote monopoly. We sin- 
cerely hope the Congress will so amend the Robinson-Patman Act, and thereby 
continue to discharge its responsibilities in the maintenance of freedom of 
enterprise in America. 

If the proponents of H. R. 2820 want to repeal the Robinson-Patman Act, if 
they want to throw our anti-trust laws practically into discard, if they want price 
discrimination, in spite of its effect in injuring competition or in promoting, or 
tending to promote, monopoly, to be incontestably legal, why don’t they come into 
the open and say so—or, as someone has said, why don't they come from behind 
the black robes of the Supreme Court and stand forthright for the repeal 
of the Robinson-Patman Act and for the continuance of price discrimination? 

The issue, géntlemen, goes beyond mere vitiation of our antitrust laws 
which would result from enactment of H. R. 2820, bad as that would be. Senator 
Douglas in this testimony on S. 719, the Senate companion bill to H. R. 2820, 
said: “One reason why Germany became a totalitarian state was because it had 
ceased to be a competitive economic state. The big cartels and the big con- 
cerns controlled production, controlled employment, and the result was that, 
lacking the self-regulating features because of the lack of competition, big 
business felt it had to control the state, and fascism developed. Similarly, sec- 
tions of labor felt they had to control industry, and socialism developed.” 

The same is true of Italy, perhaps to an even greater extent. When Mussolini 
came on the scene and wanted to create the corporative state, he found the 
groundwork already laid, because Italian industry had been almost wholly 
monopolized. All Mussolini had to do was to take over a small percentage of 
the number of Italian industries, and presto! the corporative state—the purest 
form of fascism—was in full bloom. 
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Walter Lippmann once said the practitioners of private monopoly have 
done more to propel America toward state socialism than all the Marxian 
orators combined. Your true Fascist or Socialist does not want the competitive 
system to prevail in America. He wants each major segment of American in- 
dustry to be as highly monopolized as possible, for—says he—‘‘we” can then 
easily take control and create the Fascist or Socialist state, as the case may be. 

We are today faced with the menace of communism—the deadly enemy 
of capitalism. Our American competitive system is the very lifeblood of Amer- 
ican capitalism. The preservation of the Robinson-Patman Act is essential to 
full, fair, free, and open competition. We must not disembowel it as enactment 
of H. R. 2820 would surely do. 

The issue embodied in the proposal to enact H. R. 2820 is nothing less than the 
proposal to crucify our American free competitive system on the Golgotha of 
monopolistic greed and power. That is the issue facing you, gentlemen of the 
committee, and the Congress. 

In conclusion, gentlemen, we recommend your committee report H. R. 2820 
adversely—and that the Congress refuse to enact it; but that instead your 
committee support and the Congress enact the Kefauver amendment to the 
Robinson-Patman Act to provide that good faith in meeting the lower price of a 
competitor shall not be a complete defense to a charge of price discrimination 
when so doing has an adverse effect on competition and tends to create monopoly. 

I thank you, gentlemen of the committee, for the privilege of appearing before 
you on this extremely important subject. 


x 





